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From the editors
The present issue of our journal results
from the international conference organized by the European School of Law and
Administration (ESLA) in co-operation with
the University of Fribourg in Warsaw on
April 29, 2014. The conference focused
on Elections, referendums and human
rights in the European Union. The language of the conference was English, with
the exception of the paper presented by
Professor Gilbert Casasus in French. Two
papers (by Professor Anton Bebler and Dr
Anna Zalcewicz) were contributed after
the conference and were not part of its
agenda.
The theme of the conference reflects our
long-term interest in the European integration. Studying the integration from the
perspective of law and social sciences,
as well as from the comparative, cross-national perspective is important for the
better understanding of this process. We
are grateful to Professor Gilbert Casasus
and Doctor Artur Kasza for their initiative
and contribution to the long-term cooperation between ESLA and the University
of Fribourg in the study of the European
integration and in the organization of the
Warsaw conference.
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Dix théses sur l’élection au Parlement Européen

La première élection au suffrage
universel direct du Parlement européen date de 1979. Par conséquent, cela fait trente-cinq ans que
les citoyens communautaires sont
appelés tous les cinq ans à élire
leurs députés européens. Mais ce
qui au début fut perçu comme une
grande avancée démocratique ne
l’est plus aujourd’hui. Non seulement les élections européennes
se sont-elles normalisées, elles ont
aussi perdu une certaine légitimité
politique, compte tenu du nombre
toujours décroissant des votants.
Ainsi la participation n’ a cessé de
baisser, passant d’environ 62% en
1979 à 43% en 2009. Il ne faut pas
que s’en plaindre, il faut en faire
une analyse plus détaillée et plus
profonde. Les dix thèses suivantes
sont là pour le faire.
1. Les élections européennes reposent sur une dialectique : «plus
de pouvoirs, moins d’électeurs»
Depuis 1979, le parlement européen
a connu une augmentation significative
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de ses prérogatives et compétences. En
parallèle, les citoyens européens lui ont
manifesté un intérêt toujours moindre.
Les responsabilités sont partagées. D’une
part, les gouvernements ne tiennent pas à
avouer leur perte de souveraineté au profit
des instances européennes; d’autre part les
députés européens s’éloignent trop facilement de leurs propres électeurs. Par conséquent, le parlement européen s’est éloigné
des citoyens parce que les gouvernements
nationaux y ont également largement
contribué. Ce n’est donc pas la légitimité
du parlement européen qui est en cause,
mais la frilosité politique de l’ensemble de
toute l’Europe, que ce soit celle des gouvernements nationaux ou de la Commission
européenne.
2. Instauration d’un quorum national pour les scrutins nationaux
lors des élections européennes
Pour contrecarrer les faibles taux
de participation aux élections européennes, il convient d’instaurer
un quorum national de participation. Ne pourraient alors être pris
en compte que les résultats dans
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les pays qui auraient enregistré
une participation égale ou supérieure à 40% des suffrages exprimés. A titre d’information, dix pays
de l’Union européenne n’auraient
pas vu leurs résultats validés en
2009, dont les Pays-Bas (36,75%),
pourtant un État fondateur de
la CECA, la Grande-Bretagne
(34,70%) et huit PECO (Pays d’Europe centrale et orientale), dont
la Pologne (24,53%). La lanterne
rouge revenant ici à la Slovaquie
avec un taux de participation de
19,64% des voix.
3. Les députés européens sont élus
par tous les Européens: obligation
de listes interétatiques
En lieu et place d’un système électoral européen, ce sont les modes de scrutin
nationaux qui régissent les élections européennes. Les votes se déroulent au niveau
national avec des règles différentes d’un
État à l’autre. D’ailleurs, ces élections n’ont
pas toujours lieu et ne sont pas dépouillées
le même jour! Ainsi les députés sont élus
dans un pays membre, alors qu’ils siègent
dans des groupes politiques multinationaux.
Pour pallier cette contradiction, défaut instauré dès 1979, toutes les listes devraient
obligatoirement être interétatiques. Ainsi
les partis politiques devraient proposer leur
propre liste à l’ensemble des citoyens européens. Prévaudra alors une idée simple:
se présentent des candidats européens aux
élections européennes sur des listes européennes qui siègeront dans des groupes
européens. Cela suppose par conséquent,
la création de véritables et grands partis
politiques européens.

4. Représentation minimale des listes
admises à se présenter aux élections européennes
Parce que les élections européennes se sont toujours plus
transformées en «élection sanction», voire en «élection défouloir»
pour lancer un avertissement de
politique intérieure, il faudrait leur
ôter au plus vite leur caractère national. Ainsi ne seraient autorisées
à déposer des listes européennes
(voir point 3) que les partis et organisations qui sont présentes dans
au moins ⅓ des pays membres,
avec comme autre condition logique d’avoir des candidat-e-s issu-e-s d’au moins ⅓ de ces mêmes
États. Cela éviterait par exemple
l’émergence de listes purement régionalistes. Quitte à faire une liste
regroupant, sur le plan européen,
des mouvements indépendantistes
et régionalistes.
5. Ni cumul des mandats, ni nouveaux mandats pour les députés
démissionnaires
Trop souvent, les élections européennes
ont servi soit de «lot de consolation», soit
de «placard doré», voire de «solution de
remplacement» pour des personnalités
politiques que les partis politiques nationaux voulaient tenir à l’écart de leur propre
territoire. Par ailleurs, d’autres hommes ou
femmes politiques ont choisi le parlement
européen comme «étape de transition»
pour rebondir dans leur pays respectif. Ils
se font élire au parlement européen, pour
mieux en disparaître peu de temps après.
Pour qu’il soit mis fin à cette pratique, in-
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délicate et critiquable au plus haut point,
il convient d’interdire à tout député européen démissionnaire le droit d’occuper,
dans un délai de vingt-quatre mois suivant
son départ volontaire du parlement européen, tout autre fonction élective dans son
pays d’origine. Si tel devait être le cas, son
siège ne serait pas repourvu, ce qui signifierait la perte automatique d’un mandat
pour son groupe politique. Toutefois, cela
ne concerne pas les députés européens qui
seraient promus au rang de ministre dans
leur pays. En effet, ce serait là une preuve
de reconnaissance de leur travail et aussi du
parlement européen. L’Europe pourra alors
se prévaloir de constituer un échelon politique qui permet désormais à quelques-uns
de ces anciens députés d’aspirer désormais
à de hautes fonctions exécutives. Enfin, tout
député-e- européen-ne est un-e député-e à
plein temps et n’ a pas le droit de cumuler
son poste avec un autre emploi ou mandat;
qu’il soit privé ou public.
6. Des députés avec obligation de
siéger
L’absentéisme des députés constitue l’un des écueils majeurs du
parlement européen. En ce sens,
en lieu et place de sanctions financières, il faut infliger des sanctions
politiques. Si l’absence d’un-eparlementaire dans les séances
plénières ou dans les commissions
devait excéder 60% de son temps
normal de présence, il/elle serait
immédiatement démis-e- de ses
fonctions. Son groupe politique aurait néanmoins la possibilité de le
remplacer car il s’agit là d’une sanction personnelle et non politique.
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7. Un Président-e- élu-e pour toute
la durée de la législature
Contrairement à la pratique en vigueur
depuis la première élection au suffrage
universel direct du Parlement européen,
il convient de mettre fin à cette règle non
écrite qui consiste à se partager, à parts
et à durée égales, le poste du/de la Président-e- du Parlement pendant une durée
de deux ans et demi entre les deux principaux groupes politiques, à savoir le PPE
(conservateurs et chrétiens-démocrates) et
le SD (socialistes et sociaux-démocrates. Le
ou la Président-e du parlement européen
devrait alors être élu-e- pour toute la durée
de la législature, par la majorité absolue des
parlementaires lors de la première séance
plénière suivant les élections européennes.
Si aucun des candidat-e-s n’est élu-e-s
après trois tours de scrutin, seul-e-s les deux
personnes arrivées en tête lors du troisième
tour, seraient en droit de se présenter pour
un quatrième tout décisif.
8. Un nombre limité de langues au
Parlement européen
Débat récurrent au sein de l’Union
européenne, celui des langues
officielles mérite enfin d’être pris
à bras le corps. Pour éviter d’une
part des frais de fonctionnement
et de traduction exorbitants pour
une institution publique et empêcher, d’autre part, qu’une seule
langue, à savoir l’anglais, prenne
seule l’ascendant sur toutes les
autres, il faut, une fois pour toutes,
trouver une solution à la question
du nombre de langues officielles
de l’Union européenne; donc aussi celles considérées comme telles
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au sein du parlement européen. Ne
seraient alors reconnues comme
langues officielles de l’UE et du parlement européen que celles parlées et écrites par au moins 5% des
citoyens communautaires, soit par
un minimum de 25 millions d’Européens. Cela concerne aujourd’hui
l’allemand, l’anglais, le français,
l’italien, l’espagnol et le polonais.
Ces six langues sont amplement
suffisantes.
9. Accorder le droit d’initiative législative
Contrairement à la majorité des parlements, le parlement européen n’est pas
doté du droit d’initiative législative. Bref,
il n’ a pas le pouvoir de proposer et de faire
passer les lois qu’il a lui-même souhaité de
mettre en œuvre et en application. C’est
là le principal défaut du parlement européen qui, en comparaison, avec la majorité
des parlements nationaux, n’est toujours
pas en mesure d’assumer pleinement son
rôle législatif et politique. L’octroi par les
pays membres de ce droit d’initiative législative représenterait un tournant majeur
de la politique européenne. Néanmoins,
il paraît peu probable qu’il soit négocié à
l’heure actuelle, compte tenu de l’état actuel
de l’UE. Trop attachés à leur souveraineté
et leurs prérogatives nationales, les 28 pays
membres ne sont certainement pas prêts à
céder sur ce point. Au-delà du déni démocratique, on est, en l’espèce, parfaitement
en droit de s’interroger sur leur attitude.
Car, au-delà des différences politiques et
partisanes, le parlement européen a souvent adopté des positions plus audacieuses
dont l’Europe politique aurait aujourd’hui
un grand besoin. En ce sens, l’accord du

droit d’initiative législative constituerait
une grande avancée non seulement pour le
parlement européen, seul organe directement élu par les citoyens communautaires,
mais aussi pour l’ensemble de l’Union
européenne.
10. La question du siège du parlement européen
Si Bruxelles est capitale européenne, elle doit héberger toutes
les institutions européennes. Par
conséquent, cela concerne la Commission européenne, le Parlement
européen et son secrétariat général,
la Cour européenne de justice européenne, la Cour des comptes européenne, la Banque européenne
d’investissement et le Fonds européen d’investissement (BEI) et
la Banque centrale européenne.
Quatre villes, au moins, sont ici
concernées par cette énumération:
Bruxelles, Francfort, Luxembourg et
Strasbourg. Deux solutions s’offrent
alors à l’Union européenne. La
première consiste à tout rapatrier
à Bruxelles, en trouvant des «solutions de remplacement» pour
Francfort, Luxembourg et Strasbourg. La seconde est celle du statu quo avec le transfert intégral du
parlement européen à Strasbourg.
En revanche, et le gouvernement
français ne l’accepterait qu’au prix
de considérables concessions politiques de l’ensemble de ses 27
autres partenaires, on ne peut pas
ôter à Strasbourg ce qu’on laisserait
aux autres.
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The consequences of Parliamentarisation of the European Union

				
I. Introduction
The elections to the European Parliament (EP) that took place in the
last days of May 2014 were significant, for a number of reasons.
First, they happened in the context
of a major financial and economic
crisis that has rolled across the European Union (EU) – and not only
– since 2008. In 2014 some signs
of a way out of the crisis could be
seen but its impact, in terms of unemployment, public debt, austerity
measures, a drop in living standards and growing insecurity are
painfully felt in many EU member
states. The influence of the crisis
climate upon the elections to the
European Parliament could only
be expected. Social frustration is
all time high. The anger is directed
towards the political elites in office
and the protest movements find
a high wave to surf on. It comes
as no surprise that they did score
a success.

10

Beneath these circumstantial elements
there are some deeper ones. The European
Parliament, being the only EU institution
directly representing the EU citizens, has
only seen dropping interest on the part of
the electorate, as evidenced by the decreasing participation rates in the EP elections.
Apart from that, over the last two decades
the EU has significantly grown both in
scope and scale. When it was brought to life
by the Maastricht Treaty in 1993, it had 12
members, that number reached 28 in 2014.
Consecutive treaties, since Maastricht, have
extended the fields of activity as well as the
competencies of the EU institutions.
Simultaneously, the EU appears to have
ceased to be an elitist process, matter of
elites, away from the citizen’s involvement.
There is extensive literature on the politicisation of the European integration process and the end of what has been termed
permissive consensus (Hooghe and Marks
2008, De Wilde and Zurn 2012). The political elites and the citizens can no longer be expected to allow and agree, almost
blindly, to whatever comes from Brussels
or Strasburg.

The consequences of Parliamentarisation of the European Union

The weak legitimacy of the European Union, with its incomplete
democratic character, is a recurrent problem in academic research
and political debate on European
integration (Kohler-Koch and Rittberger 2007). This article focuses
on the recent attempt to address
the problem. This attempt has
taken the form of the nomination
of top candidates for the position
of the President of the European
Commission – the EU executive –
in the wake of the EP elections. It
will be argued that such a nomination, while supposed to add clarity
to the political game in the EU and
increase the voter interest, takes
the EU parliamentarism to a higher
level, and may eventually bring it
closer to a federal parliamentary
model. However, the conditions
for that are far from being met,
as there no authentic EU political
party system that would generate
clear majorities to support – and
minorities to oppose – the alternative candidates and, subsequently,
alternative policy options.
II. The problem
Considering the problem which is dealt
with in this article, it seems worthwhile to
return to the very nature of the European
Union. The European Union is different
from any other international organisation.
It is a group of states which, through their
political will, have established a common
regime in a group of activity fields, as well
as a legal, procedural and institutional
system. At the foundation that regime is
international. It has been established by

a series of international treaties, formulated through a negotiation process and then
ratified by all member states according to
their specific constitutional requirements.
But upon that foundation, a complex construction has been built that functions
differently from any other international organisation. The international treaties form
the primary law of the European Union.
With the framework of the primary law,
secondary law is statuted, binding identically for all the EU member states, and
their citizens. In that manner the EU functions in a manner similar to a state. The EU
has also developed an institutional regime
that carries some similarities to a state
institutional system. Above all, there is
a division of powers between the executive
(the European Commission), the legislative (the Council of the EU together with
the European Parliament) and the judiciary (the Courts).
As soon as directly and effectively
binding law is statuted, without requiring any ratification at the state
level, the issue of rightfulness, legitimacy and democracy appears.
This is assured in the context of the
European Union in several manners. First, all secondary law is
adopted according to and within
the legal framework of the treaties.
Secondly, the indirect representation is brought in by the governments of the EU member states,
who work as the masters of the
treaties, at the primary law level,
and as legislators, at the secondary
law level. Thirdly, the representation of the European people is assured by the European Parliament,
elected directly since 1979.
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The European Parliament has existed
since the early days of the European Coal
and Steel Community, though under a different name then. It is the institution of the
European Union that has experienced the
largest growth of its power. This has happened both by its own effort and through
the extension of competencies authored
by the EU member states. The general objective was to counter the accusations of
a weak democratic character of the EU and
to strengthen its legitimacy. Admittedly,
while the formal legitimacy may be seen as
correct, the EU lacks social support and it
seems to continue losing it.
Thus, the many changes applied to the
European Parliament have apparently failed
to strengthen its political base and its link to
the citizens who it is supposed to represent.
This is most visible in the turnouts in the
EP elections. Since, the first direct election
in 1979 the turnout has only dropped, from
62% to 43% in 2014. The European Parliament appears as a very distant and intransparent gathering, with hardly any political
role or influence, and it attracts far less political interest than any national elections.
Another and perhaps even more worrisome
phenomenon is the appearance of Eurosceptic and outright anti-EU political parties on
the EU political stage and in the European
Parliament. During the seventh term, between 2009 and 2014, the anti-European
parties were brought together in the European Freedom and Democracy political
fraction, formed by the United Kingdom Independence Party and the Italian Northern
League. The elections in 2014 seriously extended the Eurosceptic and anti-European
representations in the European parliament.
The most notable success was scored by the
French National Front. The other radical anti-European parties, such as the Dutch Party
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for Freedom led by Geert Wilders carried
less remarkable results. Nevertheless, the
radical camp in the European Parliament
has seen a remarkable growth.
In this context, the most recent
modification to the political functioning of the European Parliament
is worth considering. The Treaty of
Lisbon formally recognised the relationship of the composition of the
European Parliament and the nomination of the President of the European Commission. Article 17.7 of
the Treaty on the European Union,
as amended by the Treaty of Lisbon, stipulates that the European
Council, by qualified majority, proposes to the European Parliament
a candidate for the President of the
European Commission, taking into
account the result of the elections
to the European Parliament. This
produces a link between the European Union’s legislative branch and
the executive branch, which brings
it another step closer to a political
organisation of a democratic state.
Given such a prerogative, the major political groups in the European
Parliament displayed initiative and
selected their candidates for the
position of the President of the European Commission.

The legal and political consequences of
this novelty offer an excellent research topic. First and foremost, the objective of the
move was to further strengthen the clarity
of the electoral game. Along this argument,
the European voters, having some specific
candidates, would at least know who may
be given the power in result of their electoral choices.

The consequences of Parliamentarisation of the European Union

But is this solution authentically useful
for the purpose of bringing the European
Parliament closer to the voters? The electorate turnout in the 2014 was maintained
if compared with 2009, and even just a tiny
bit higher. But it is hard to argue that this
was the result of the new institutional arrangement. What is more important is that
the European Parliament remains as far as
ever from a truly common EU political
party system. There is neither still no single
electoral regime nor common electoral lists.
The political fractions in the European Parliament are conglomerates of national political parties. The European elections are,
unchangeably, national elections, played
around national issues, frequently as arenas for the expression of protest against the
parties in government. With the very low
turnouts at the national level, this produces
some distorted results, by strengthening the
radical, populist protest parties.
But is a truly European party system
possible at all? Would it be like? What requirements, legal and otherwise, would it
pose? What would be the consequences of
the birth of a European party system for
the European polity? These issues are considered below.

May 1950 will point to no mention of creation of such a body within the proposed
Community. However, other international
organisations, such as the Council of Europe that had been born just before, or the
United Nations Organisation that followed
the League of Nations, had received parliamentary assemblies. Thus, the establishment of an assembly was introduced during
the treaty negotiation among the six, with
the objective to bring some equilibrium
among the executive powers of both the
High Authority and of the controlling
competencies of the Special Council of
Ministers. Early democratic rooting of the
new community was also sought in that
way.
While the role of the Common
Assembly was limited within the
ECSC, some important tasks appeared before it soon. It was given
the task of elaborating the possibility of the establishment of a similar
assembly but dedicated to the European Defence Community. This
was stipulated in the article 38 of
the Treaty establishing the European Defence Community. Resulting
from this, and as the events went
on, the Common Assembly was
next called on to draft a complete
treaty, instituting the European Political Community. The two communities never came into being, as the
French National Assembly refused
to enter the parliamentary debate
on them in August 19541.

III. The evolution of the European
Parliament
The European Parliament was born as
a Common Assembly of the European
Coal and Steel Community in 1951. It
held its first meeting on 10 of September
1952. It counted 78 members, arriving from
the national legislatures of the six member
states of the ECSC. Initially, the Assembly had no legislative but only consultative
role. Worthwhile noting, a reading of the
Robert Schuman Declaration of the 10 of

The European integration process continued on the economic path with two new
treaties signed on 25 March 1957 in Rome.
1

http://www.cvce.eu/obj/european_parliament-enad6a0d57-08ef-427d-a715-f6e3bfaf775a.html
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With their entry into force (on 1 January
1958) the Assembly became common to all
three European Communities, extending
its number to 142 and changing its name
to European Parliamentary Assembly. The
name was changed again in 1962 by the
Assembly’s own decision, to the European
Parliament. It is worthwhile noting that
this name had no treaty basis for several
decades, until the entry into force of the
Single European Act in 1987. Following
that, and a first crisis that the Communities went through in mid-1960 – known
as the empty chair crisis – the European
Parliament expanded its prerogatives only
in 1970s, in the financial sphere. The two
treaties signed in 1970 and 1975, gave the
EP a degree of influence upon the budget
of the European Communities.
In 1970s as well the most significant
change concerning the European Parliament was designed. At their meeting in
Paris on 9 and 10 December 1974 the
heads of state and government decided
that a first direct election to the European
Parliament should take place by the end of
the 1978s. This, after the adoption of a renewed Convention by the Parliament, led
to the Decision and the Act on the European elections by direct universal suffrage,
signed in Brussels on 20 September 1976.
The Act had the character of an international treaty, thus requiring ratification by
all Member States. Following that, the Act
entered into force in July 1978, and the first
elections to the European Parliament took
place between the 7 and 10 June 1979.
In the early 1980s the European Parliament played a role setting a stage for another major step to come. Altiero Spinelli, who
played a very significant part at the start
of the European integration process in the
late 1940s, led a group of the EP Members,
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known as a Crocodile Club2. That group
formulated a political proposal for a Treaty
on the European Union, which was to take
the existing institutional arrangements of
the three communities to a new level, with
a rather federalist slant. The proposal, that
took a final form of a draft treaty establishing a European Union, was adopted by the
Parliament in early 1984, by a vast majority
of its members. The Parliament’s proposal
was not taken over by the member states
of the Communities, but it started a political process that led to the negotiation and
signature of the Single European Act in
1986 (entered into force in 1987). The SEA
changed for a first time the formal, treatybased role of the European Parliament. It
introduced the cooperation procedure applicable to certain legislative areas, as well
as the assent procedure for accession and
association agreements.
The Treaty on the European Union,
signed on 7 February 1992 in
Maastricht (entered into force on
1 November 1993) added a significant legislative procedure, named
co-decision, which positioned the
EP as legislator working together
with the Council of the European
Union (previously the Council of
Ministers). However, the co-decision was not initially applicable to
all of the of the activity fields of
the newly established European
Union. First and foremost, it did
not concern the Common Foreign
and Security Policy nor Justice and
Home Affairs. These two ‘pillars’
were brought into life in the Treaty
but placed outside the European

2

The ‘Crocodile Club’ took its name after the name
of the restaurant in Strasbourg where they met.
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(Economic) Community framework,
both in institutional and substantive
terms. Secondly, it did not cover all
of the European Community legislation. The cooperation procedure
remained in many places, notably concerning the Economic and
Monetary Union and some other
legislative matters.
The treaties that followed the original
Treaty on the European Union signed in
Maastricht gradually contributed to the
strengthening of the European Parliament’s
role as a co-legislator, placing it more and
more firmly on an equal footing with the
Council of the European Union. The Amsterdam Treaty changed the status of some
matters in the Justice and Home Affairs
field, submitting them to the procedural
logic of the European Community. This
meant the extension of the decision procedure. The Amsterdam Treaty also made
the nomination of the President of the European Commission subject of approval by
the European Parliament. The Nice Treaty
submitted further matters to the co-decision procedure. The Lisbon Treaty, carrying over a lion’s share of the stipulations
of the Treaty establishing the Constitution
for Europe (rejected in French and Dutch
referendums), introduced further modifications, of great importance for the EU institutional system. It renamed the co-decision
procedure into the ordinary legislative procedure, suggesting that it is the default way
to make laws in the EU and all others are
applied by exception. All other procedures
are called special procedures, and the Treaty
specifically indicates which procedure is
applicable. To be sure the special legislative procedures remain in many placed of
the Treaty. The division of the into three

different fields of activity was abolished by
the Treaty, but the Common Foreign and
Security Policy remained as a distinct field,
where no legislation is produced, thus the
ordinary legislative is not applicable and
the role of the European Parliament is reduced to supervision and debate (Kasza
2013).
This brief presentation of the growth of
role of the European Parliament is brought
in here to demonstrate the scope of change
that this EU institution has experienced. It
started as consultative body but it has come
to the position of co-legislation and control, in an institutional and political system
that displays many important state-like
features (more on the development of the
European Parliament in historical context:
Urwin 1994).
Among the four basic functions of
a parliament, that is, the constitutional, legislative, control and elite
selection, the European Parliament
has experienced a growth of role
in all four, although that growth
has been rather differentiated. The
legislative role seems to be most
prominent, to the point of an equal
footing with the Council, with some
notable exceptions. The control role
has also been extended since the
birth of the European Parliament.
The motion of censure has been in
the treaties since the establishment
of the EEC and the EURATOM. Submitted several times so far, it has
never succeeded, however3. The
European Parliament is also entitled to submit questions both to
the European Commission and the

3

Jacques Santer Commission resigned in 1999, on
the direct threat of motion of censure.
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Council, to which these are obliged
to reply. The Parliament can also
launch special inquiry committees
to investigate particular matters.
The control by the EP is assured in
the financial matters through the
budgetary supervision and annual
discharge.
The constitutional function seems to be
the weakest of all. The Member States unchangeably remain the authors of the treaties, assuring the constitutional framework
for the European Union. The Convention
on the Future of Europe, established in
2003 to formulate the Treaty establishing
a Constitution for Europe, a similar body
having drafted the Charter of the Fundamental Rights, offered a chance for the European Parliament to be involved as part
of a constituante. While the Charter found
eventually its place in the primary law of the
European Union, the Constitution for Europe failed, and the model which entailed
the European Parliament as a co-author of
the treaties was discarded with that failure.
Of the central interest to this analysis is
the elite making function of the European
Parliament. Observably, this function has
been extended too, with the growing influence of the EP on the nomination process
and the composition of the EU executive:
the European Commission.
IV. The European Parliament
and Parliamentarism
Just as the European Union has acquired several, but not all, characteristic of
a state, the European Parliament resembles
national parliaments in many aspects, but
not all.
Parliament has become the cornerstone
of the modern western (and not only west-
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ern) democracies. While the deep roots of
those democracies can be found in the Ancient Greece, contemporary parliamentary
systems were born in late Middle Ages,
with the attempts to resist, limit and bring
under control the monarch. Very early
forms of assemblies are to found in medieval Britain, where the Magnum Concilium
– the Great Council – brought together
the nobles, the clergy and the representatives of the counties and boroughs, with the
purpose of advising the king. It was that
gathering that would lead to the adoption
of the Magna Carta in 1215. For many centuries to come the British political system
in formation was marked by the tensions
between the Parliament and the monarchy,
as well as between the various groups in the
Parliament. In the XIV century the English
Parliament saw a division between the upper house, bringing together the nobles and
the clergy – the Lords – the lower house
seating the representatives of the counties,
shires and boroughs – the Commons.
In the same period the early elements
of the French parliamentarism developed,
with the Estates-General – les États généraux
– that were brought together for a first time
in the beginning of the XIV century. There
too, the Estates included the three social
strata: the nobles, the clergy and the representatives of the cities (la bourgeoisie, that is,
the third estate). Different from the English parliamentarism, the Estates-General
had no true legislative function and played
a limited, consultative role for the monarchs. What is worthwhile noticing, these
two early forms of parliamentarism combined the element of social position and the
element of territoriality.
These forms have evolved into the
modern times with a great variety
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of specific institutional solutions.
One of central aspect of the modern parliamentarism is bicamerality.
While not all democratic states have
their parliaments composed of two
chambers, there is a great number
of states where there is an upper
chamber and a lower chamber, under different names. Historically, the
upper chamber was composed of
the representatives of the nobles
and the lower chamber was composed of the representatives of the
people. Politically, also, the upper
chamber enjoyed an advantage
towards the lower chamber. The
development of democracies has
reversed these positions.
A distinct arrangement has marked the
federal states. There, the parliament brings
the representatives of the whole state in
the lower chamber and the representatives
of the federated units in the upper chamber. This is most visible in the case of the
bicameral system of the German Federal
Republic, where the lower chamber – the
Bundestag – is composed of the representatives of the electorate, and the upper
chamber – Bundesrat – is composed of the
representatives of the Länder governments
with voting rights. A different solution has
been adopted for the Unites States Senate, where the Senators who represent their
states, are elected in a popular ballot.
How can the European Union be positioned in this landscape of parliamentarism, with its rich historical heritage and
a wealth of solutions in modern states?
First and foremost, one must not forget
that the EU is as an international organisation, established by the political will of
states. Therefore, the states are the constitu-

ent parts of the Union, and their interests
must be guaranteed. This is done through
the two Councils, where the Council of the
European Union plays the role of legislator
and the European Council plays the role
of collective leadership of the Union. But,
as demonstrated, the step into secondary
legislation, directly binding and effective,
has generated the need for more direct legitimation and accountability of the UE
political system. This is the fundamental
justification for the existence of the European Parliament. The European Commission, from early on, was given the position
of the supranational initiating and managing body and this is the essence of its
executive role.
Simon Hix defines this system is terms
of double executive, where the Council –
bringing together the representatives national executives (governments) – and the
Commission share the executive powers,
and also compete for them (Hix 2011).
There is however, an alternative perception
of the system, where the European Parliament and the Council of the European
Union might be seen as the two chambers
of the EU parliamentary system, the lower
and the upper chamber, respectively. The
European Commission would then be
positioned as the EU executive, approximating the government, and the European
Council would take the place of a collective
Head of the Union.
Admittedly, this is a federal view of
the European Union. Has the EU become
a federation yet? Far from this, as there are
some important elements missing.
As has been demonstrated, the European Parliament has significantly
expanded its prerogatives since its
birthday. But it still falls short on
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several crucial aspects. First, it has
not been given so far the right of
legal initiative of its own. This makes
it different from any other existing
parliament. The European Parliament is entitled by the Treaty to demand the European Commission
to formulate and submit a legislative proposal (Art. 225 TFEU). But,
the European Commission retains
the full and exclusive right of the
legal initiative, so it may consider
the Parliament’s demand and follow up on it or not.
Second, the European Parliament does
not fulfil its elite forming function in
a manner similar to any other parliament,
in particular, with regard to the relationship
between the legislative and the executive,
and with regard to the interplay between
the parliamentary majority and minority.
In the context of a parliamentary democracy, the general elections are decisive
for who takes power. Following the election a majority is formed, either absolute
(if a single party wins more than a half of
the seats) or within a coalition of parties.
The majority proceeds to nominate the executive – the government – consisting of
the prime minister and other ministers.
The government so formed is backed by
the parliamentary majority; if that majority is lost, no legislation may go through,
as it will be blocked by the parliamentary
opposition, which has become majoritarian.
The opposition is crucial for any democratic
political system. It scrutinises the majority
and its government, criticising it, and putting forward alternative policy choices and
legislative solutions.
Originally, there was no such mechanism of involvement of the European
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Parliament in the nomination of the European Commission. The composition of the
Commission was the matter of a commun
accord – common agreement – between the
member states of the EU (the Communities previously). Only with the Treaty of the
European Union, in its Maastricht version,
the Parliament received the right to approve or reject the College of Commissioners as a whole. The Amsterdam Treaty
specified that approval was first needed for
the person of the Commission President
before the other Commissioners could be
considered and nominated. Then, under
the Amsterdam Treaty the Commission
needed to be accepted by the Parliament
as a College. But it was Lisbon Treaty that
explicitly obliged the European Council to
take into account the result of the European Parliament election, and thus the composition of the incoming EP, when putting
forward the candidate for the president and
the other members of the Commission.
V. The EU Political Party System
The main political fractions in the
European Parliament did not fail to
make a move, based on the new
treaty stipulation. The European
Peoples Party (EPP), the Alliance of
the Liberals Democrats for Europe
(ALDE), the Progressive Alliance of
Socialists and Democrats (ES), and
some other fractions, put forward
their candidates for the position
of the President of the European
Commission. The purpose of that
step was to increase the visibility
and transparency of the European
Parliament Elections. It meant an
approximation of the EP election
to the domestic elections, in the
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sense that voting for a given political party the voters should have
a leader’s name and face in mind.
That was at least the assumption.
But was it a correct one?
There are a number of obstacles for that.
First of all, some rather simple and basic
characteristics make the EU politics quite
different from national politics. In the national context the political elites are well
known, voter allegiances are clear. Most
importantly, the political leaders speak the
language that the voters understand, in
purely linguistic terms. So, the top candidates (or as it was often put: Spitzenkandidaten) can take a lot of travel across Europe,
but wherever they go – outside their own
countries – they will be foreigners, in need
of a translator or speaking the language
with a foreign accent. This is an inseparable
element of a transnational democracy.
These are two more matters to consider.
The EP fractions putting forward their
candidates for the Commission presidency
might have had some good intentions, but
their move may very well be seen as farfetched in light of the provisions of the
Treaty. According to the article 17.7 of the
Treaty on the European Union (following
the Lisbon Treaty), the European Council,
acting by a qualified majority, proposes to
the European Parliament a candidate for
President of the Commission, taking into
account the result of the elections (…). The
candidate is then elected by the European
Parliament by a majority of its component
members. This wording does not preclude
the European Parliament from putting forward candidates at the stage of the election
campaign but neither does it give the EP
an explicit title to do so. Nor does it create
any obligation for the European Council

to nominate any of the top candidates for
the Commission President. An exact reading of the Treaty stipulation would rather
convince that it is the primary right of the
European Council to formally put forward
the candidates to the European Parliament
and not the reverse.
The reaction to the appearance of the
Spitzenkandidaten from several members of
the European Council, including President
Herman Van Rompuy, has not been exactly
positive. The European Council apparently
felt that their Treaty based competencies
were being encroached upon. The European Council emphasized that there should
be no automatic nomination of the Commission President candidate. The political
battle for the candidates has been launched
nevertheless. The candidate proposed by the
European Peoples Party, Mr Jean-Claude
Juncker, has generated opposite positions
of both support and rejection. His candidature has pitted the main players, such as
the UK Prime Minister David Cameron
and German Chancellor Angela Merkel,
strongly against each other. This sets the
stage for a political conflict if not a crisis
that may mare the start of the eighth term
of the European Parliament.
On the more systemic level, even with
the top candidates proposed by the major
EP fractions, the opaqueness of the European Parliament remains well in place. It is
primarily because the political fractions in
the EP are composed of the national political parties. The voters therefore do not
vote for any European politicians but for
national politicians. The national election
campaigns are played around mixtures of
national issues and European themes.
The European Parliament is one
of the largest bodies of this kind
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globally. It has reached maximally
785 members (following the accession of Bulgaria and Romania
in 2007), it counted 766 at the
point of closing the seventh term
and it has 751 members in the
2014-2018 term. With such num-

bers, it is marked by a strong dispersion of its party composition.
In the seventh term, between 2010
and 2014, there were seven political fractions and 30 non-affiliated
members of the European Parliament (Table 1).

Table 1. The composition of the European Parliament in the seventh and the eighth terms.
The VII term of the European Parliament

The VIII term of the European Parliament

The political fraction

The political fraction

No of EMPs

No of EMPs

1. European People’s Party

274

1. European People’s Party

221

2. Progressive Alliance of
Socialists and Democrats

196

2. Progressive Alliance of
Socialists and Democrats

191

3. Alliance of Liberals and
Democrats for Europe
Group

83

3. European Conservatives
and Reformists

63

4. The Greens–European
Free Alliance

57

4. Alliance of Liberals and
Democrats for Europe
Group

59

5. European Conservatives
and Reformists

57

5. The Greens–European
Free Alliance

54

6. European United Left–
Nordic Green Left

35

6. European United Left–
Nordic Green Left

52

7. Europe of Freedom and
Democracy

31

7. Non-Inscrits

43

8. Non-Inscrits

33

8. Europe of Freedom and
Democracy

32

9. Other

36

Source: http://www.elections2014.eu/fr/new-parliament

At first sight, the table demonstrates the
support tendencies for the political parties
in the European elections and their translation into the electoral results of the frac-
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tions in the European Parliament. While
the centrist fractions in the EP remain in
the four first positions, they have suffered
serious losses between 2009 and 2014. The
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European Peoples Party has lost most of
the seats, together with ALDE. The loss on
the part of the Socialists has been smaller,
and the Conservatives have gained several
seats. Beyond these numerical observations, it is worthwhile noticing two facts.
First, the two biggest fractions in the EP
represent two opposite political worldviews: the Christian Democrats and the
Socialists. Following the elections in May
2014, the Christian-Democratic European
People’s Party does not even reach a third
of the seats in the EP. It would still be far
from reaching a majority in the House
even in coalition with the likely candidates, the ALDE and the ECR. Therefore,
a coalition is necessary with the Socialist.
This situation is not new but it unchangeably keeps the European Parliament away
from any majoritarian setup. What is even
more important to notice is the significant
growth of Eurosceptic and anti-European
groups in the European Parliament, from
the Nigel Farage’s United Kingdom Independence Party (previously forming the
Europe of Freedom and Democracy fraction), through Marine Le Pen’s National
Front (previously non-inscrit but now
with a prospect of forming a fraction), to
a number of newcomers, including the
Italian Five Star Movement, led by Beppe
Grillo (likely to join EFD), and the Polish
Confederation of New Right, led by Janusz
Korwin-Mikke (in search of affiliation).
In consequence, certainly the European
Parliament is still far from the usual parliamentary situation where there is a clear
majority and opposition, formed along the
worldview lines. A grand coalition is likely
and necessary for both the passing of laws
and, notably, for the support of a president
of the European Commission with the entire College of Commissioners.

What there is, however, is an anti-systemic opposition, coming with the Eurosceptic and anti-European groups, that has
grown rather significantly in the EP. Antisystemic opposition is different from insystem opposition in a crucial manner. The
in-system opposition operates within the
system. It does not question it, with a view
to abolishing it, but scrutinizes the majority
and offers alternative policies. The anti-systemic opposition in turn is set against the
system as such and aims at either reforming
profoundly or to remove it altogether. In
case of the anti-European opposition, the
postulate of withdrawing a given member
state from the EU is clear, and indeed if
several major EU member states withdrew,
that would amount to the dismantling of
the European Union.
If the European Union is to be a sound
democracy, it should welcome an opposition. However, the anti-systemic opposition may constitute a threat to its very
existence. It would therefore be desirable
to head towards a more classical setup of
majority versus (in-system) opposition. But
can this achieved and how?
Simon Hix (2008) is a proponent of
the partisan development of the European
Union, and the European Parliament in
particular. He does observe, through extensive research data, the voting trends in
the EP, which point to a significant amount
of left versus right voting cleavage, rather
than left together with right, that is within
a grand coalition. But he also acknowledges
that, as seen before, the EP elections are
played on the national stages, with the national actors (political parties) and themes
(effectiveness of a given government in
office). In his proposal of a solution, Hix
focuses on the allocation of power within
the European Parliament, starting from
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the position of the EP President. The current practice is that the two major political
fractions, the European Peoples Party and
the European Socialists share that position
over any term, during two and a half year
each ( Jerzy Buzek and Martin Schulz in
the seventh EP term). Hix rightly argues
that this is indeed the best example of the
consensual power sharing within the EP,
which hardly contributes to the development of alternative policy proposals. Much
the same applies to the allocation of committee chairs.
But the political reality has developed
in a different direction. The Lisbon Treaty made it mandatory for the European
Council to take into account the results of
the EP election at the time of nominating
the president of the European Commission
and the rest of the College. This was in turn
interpreted by the European Parliament as
the right to put forward top candidates for
the Commission President. It is argued
here that this turns out be an important
step forward towards the majoritarian parliamentary setup, without, however, a political party system that would constitute the
foundation of it. Question arises, however,
whether Hix is not too optimistic about the
rather minor institutional changes within
the EP would generate the sufficient outcome, including clearer policy options and
greater voter interest in the elections to the
EP. What would still remain in place is the
national rooting of the European elections,
and specifically, the dependence of results
of the EP political fractions upon the popularity levels of the national parties.
What could such an alternative European party system look like? An
avenue to consider is the growing
autonomy of the European politi-
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cal fractions. The development in
that direction is taking place with
the formation of the Europarties.
But these still are mostly conglomerates of the national parties,
though individual membership is
possible. However, full autonomy
of the European political is not advisable as it would mean duplicating the party systems, with all the
problems of registration regimes,
legal frameworks, financing, etc.
The least could be to extend the
names of the national political parties, in order to clearly indicate to
the voters the EP political fraction
to which a given national party
belongs. Furthermore, the construction of a fully autonomous European political party system would
significantly bring the EU to a full
parliamentary, federal character.
The key question is whether such
an idea would find the support of
a majority of political elites and of
the citizens across the European
Union. The current climate and the
results of the EP election of May
2014 point to a negative response
to that question.
VI. Conclusion
The European Parliament, and the proEuropean elites face some major challenges, by no means new but seemingly greater
after the 2014 EP elections. One challenge
is to increase the interest in the EP elections, so that not only the radical, Eurosceptic and anti-European parties mobilise
effectively their electorates. The nomination of top candidates by the major political
fractions was supposed to bring about this
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effect. It does not seem to have delivered.
But the orientation taken seems correct.
The European Union has left behind the
times of permissive consensus. The support
for the process of European integration can
longer be taken for granted and it has to
be won by the political elites of the pro-

European stance. The EU political system
has been politicised, in terms of policy options but even more importantly in terms of
support and opposition to European integration as such. A key challenge is therefore
to accommodate the anti-systemic forces
and turn them into in-system opposition.
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Populist xenophobia
in Europe: the politics
of fear from below

Today’s politics of fear is not only about
top-down elite manipulation of citizens, as
is often ascribed to conservative politicians
in the United States, but also about bottom-up mobilization of swathes of society
against a political establishment viewed as
championing hyper-diversity, a phenomenon attributed to far-right populist parties
in Europe. In this article I examine classic
literature on the sources and makings of
fear in politics. My empirical focus is then
on fear-making politics and parties in Europe, particularly in light of the European
Parliament elections of May 2014.

back in” to political analysis1, we observe today acritical shift towards what can only be
called bringing human nature back in.
This recent turn to studying human
nature may appear startling: after
all, was not Thucydides’ History of
the Peloponnesian Wars, written
in the fifth century BC, considered
a meditation on human passions,
in particular on fear? His fixation
with human emotions is illustrated by the choice of five different
word groups to distinguish different types of fear2. Over time the
analysis of politics became more
methodologically rigorous but
paradoxically the part played in
them by human emotions became
overlooked.

Emotions in politics:
the case of fear
The appeal of demagoguery and xenophobia for average citizens is due in many
ways precisely to its emotional rather than
rational content and style. Especially in the
study of international relations, there has
been a return to recognition of the significance of passions in the conduct of politics
and the formulating of policies. In place
of the political science research trend that
highlighted, for example, “bringing the state
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Most students of politics would agree
with the simple assertion that “Ordinary
1

2

Peter B. Evans, Dietrich Rueschemeyer, and Theda
Skocpol, Bringing the State Back In (Cambridge:
Cambridge University Press, 1985).
Brian E. Calabrese, Fear in Democracy: A Study of
Thucydides’ Political Thought (Ann Arbor, MI: ProQuest, UMI Dissertations Publishing, 2008).
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Jane and Ordinary Joe are quicker to feel
than they are to think; they respond more
readily to a message that touches their
emotions than to one that requires them
to attend to a carefully reasoned argument.
Reason does not mobilize support; slogans
do. Reasoning is demanding; slogans are
comfortably compelling3”.
In examining the sources and effects of contemporary xenophobia,
I am interested in probing whether
rational calculations shaped by
emotional reactions – the two need
not be opposed – inform growing
popular support for parties engaging in the politics of fear from
below (I adopt this tautological formulation in order to highlight the
distinctive character of contemporary European anti-foreigner, anti-elite parties).

In methodological terms it is obvious
that “‘emotions-proof ’ research can no longer be sustained”. This is because “The supremacy of ‘interest’ as opposed to ‘passion’ as
an explaining factor of political action” cannot be sustained4. Today’s political science
and international relations studies, which
address a research question such as the role
of xenophobia in the making of domestic
and international politics, are likely to take
a balanced view of the relationship between
interest and emotion. They might even consider the two in a symbiotic relationship
rather than a mutually exclusionary one.
3

4

F.G. Bailey, Treasons, Stratagems, and Spoils: How
Leaders Make Practical Use of Beliefs and Values
(Boulder, CO: Westview Press, 2001), p. 8.
Nicolas Demertzis, “Introduction: Theorizing the
Emotions-Politics Nexus”, in Demertzis (ed.),
Emotions in Politics: The Affect Dimension in Political Tension (Basingstoke: Palgrave Macmillan,
2013), p. 1.

One consequence of acknowledging the
limits of rationality in shaping politics and
policy is the need to look more carefully at
other more underrated factors. Affect influences both domestic and foreign policy
as scholars now increasingly emphasize.
French academic Pierre Hassner analyzed
the impact of a wide range of emotions on
politics but decided to concentrate his attention on the question whether societies
were returning to a fixation on “great fears”.
After the traumas of World War II, he believed, many societies became concerned
with “small fears” in life such as ones related
to hygiene, food, and ecology – similar to
the types of fears that proved very large in
the Middle Ages – epidemics, hunger, and
war. After the September 2001 terror attacks in the U.S., however, great fears again
became dominant – of terrorism, foreigners, biological weapons.
For Hassner the spread of great fears
produced a vicious circle. What he termed
a barbarization of bourgeois societies occurred when, incited by the need for security, fear, and its twin passion hate, these
societies barbarized themselves in order to
struggle more effectively against perceived
enemies. In other words, because of their
great fears incontrovertibly liberal societies have begun to deny their own liberal
values5.
Another French writer, Dominique
Moïsi, posed the question whether we are
caught up today in a clash of emotions that
roughly corresponds to the clash of civili5

Été 2005), pp. 299-312. See his references for an
erudite bibliography of works on fear. A pioneering work on the influence of the two “master
emotions” – pride and shame – that affect foreign
policy is Thomas J. Scheff, Bloody Revenge: Emotions, Nationalism and War (Lincoln, NE: iUniverse.com, 2000).
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zations. On one side are Europe and the
U.S. which, caught up in a crisis of identity,
has engendered a culture of fear – particularly fear of the rise of the Other as rival
or threat. On the other side stand China,
India, and ASEAN member states characterized by a culture of hope. Confidence
and optimism about their futures extends
well beyond the issue of economic growth.
Not to be overlooked is a culture of humiliation affecting the Arab and Muslim
worlds. Historic decline together with political, religious, and social frustrations leave
this world emotionally shattered. Moïsi also
considered unclassifiable countries, such as
Russia, which combine all three emotions:
fear, hope, humiliation. Israel has moved
from hope to anxiety. Worse, African states
have been pulled into a culture of hopelessness6. This analytic framework may be
guilty of reductionism and simplicity but
it succeeds in making the case for charting a global map of emotions not least of
which is fear.

a transgressive behavior pattern
that can prove injurious to others.
For some psychoanalysts, stranger
anxiety is the earliest manifestation of our
rejection of others. While seemingly a negative personality trait – how many of us as
adults would admit to being apprehensive
about unfamiliar people? – it stems from
a positive quality – the assertion in infancy
of a love relationship, typically with a parent. Thus attachment theory underscored
the importance of infant behavior which
sought proximity to an attachment figure,
cultivating an affectional bond, and establishing a secure base. Adaptive behavior
seeking out attachment can run from infancy through adolescence. Where adaptive
efforts fail, a reactive attachment disorder
(a widely-accepted diagnosis in psychiatry)
may set in and can reflect an individual’s
inappropriate social relatedness.
These theories do not directly explain the appearance of xenophobia in an individual. It would be
an error to regard these theories
as having extraordinary explanatory powers. Nevertheless infant
stranger anxiety does play a key
role in the predisposition to prejudice. In some cases it can even
produce pathological behaviour
later in life. Thus, attempts to cope
with anxiety may “consist in distrust
of others, projection of one’s own
hatred onto strangers, narcissistic
rage, self-destructive tendencies,
and belligerent differentiation from
what is outside. Often the anxiety
is linked with the narcissistic fear of
a loss of self-esteem”8.

Phobia’s deep structures
We should not be surprised that
“Many of our political attitudes,
particularly those we feel strongly
about, have their source in childhood. What’s wrong with that? Well,
the primary problem with acting out
or expressing childhood anger, pain,
and fear in a contemporary political
context is that it frequently results
in very bad public policy.”7 It is also
Dominique Moïsi, La géopolitique de l’émotion: comment les cultures de peur, d’humiliation et d’espoir façonnent le monde (Paris: Flammarion, 2008).
7
Michael A. Milburn and Sheree D. Conrad, The
Politics of Denial (Cambridge, MA: MIT Press,
1996), p. 71.
6
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Hans-Jürgen Wirth, “The Roots of Prejudice in
Family Life and its Political Significance as Dis-
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The repertoire of emotions about the
unfamiliar stranger who we perceive as
alien may range from anxiety to antipathy to hatred. Admittedly a few cultures
may construct the stranger as being God
in disguise or as being sent by God. More
often the outsider is likely to be demonized.
Polish psychiatrist Antoni Kępiński emphasised that an unfamiliar world evokes
fear and aggression and the need to escape
from or destroy it. Cultures produce diverse
symbols and languages of fear as ways of
coping with it9.
An initial step in examining prejudice
is the recognition that it is a pervasive
predisposition; no particular group has
a monopoly on being prejudiced. When it
is sometimes suggested that such a group
does exist, it is typically to arouse prejudice against it for their prejudice. Accordingly, as American psychoanalyst Elisabeth
Young-Bruehl emphasised, “Studying prejudices requires the consciousness that all
peoples have prejudices, and that any group
will develop customs and ways of thinking that lead the group members to form
prejudgments (and often leave them unable to take the next step and see their own
prejudgments)10”.
Prejudice typically rests on a perverse relationship between one
group, to which the subject feels
he or she belongs, and another,

cerned in a Study of Slobodan Milosevic”, in
Henri Parens, Afaf Mahfouz, Stuart W. Twemlow,
and David E. Scharff (eds.), The Future of Prejudice: Psychoanalysis and the Prevention of Prejudice
(Lanham, MD: Rowman and Littlefield, 2007), p.
112.
9
Antoni Kępiński, Lęk (Warsaw: Wydawnictwo Literackie, 2009).
10
Elisabeth Young-Bruehl, “A Brief History of Prejudice Studies”, in Parens et al, The Future of Prejudice, p. 219.

which is perceived as different. The
terms in-group and out-group accurately capture the relationship.
In his pioneering research on antiSemitism, Gavin Langmuir distinguished between garden variety
prejudice when groups simply do
not like each other, and xenophobia when a group forms a negative opinion about another. He
introduced a third category to map
anti-Semitism: chimera – monsters,
demons, fantastical mythical creatures that become associated with
an out-group. The real qualities of
the out-group are conveniently ignored to make their demonization
easier11.
Prejudice and chimeras are functional
for the group appropriating them. They
bond group members together, provide
a shared psychological experience, identify markers of membership, and delineate
borders. They offer the necessary pretext
for asserting that one’s own group is better than another. Belief in a group’s perfection brings elites and members together.
As Young-Bruehl explained:
Masses and elites that have nothing
otherwise in common can find that the
same ideology and the same organizing
leadership unites them, relieves them of
their rootlessness; the same apocalyptic and
redemptive vision gives them a common
future. They are relieved by it, enthused by
it, feel swept into place by it, and they are
glad to be all alike, uniform, in a historical process that asks no thinking of them
but gives them the comfort of an obediGavin Langmuir, Toward a Definition of Antisemitism (Berkeley, CA: University of California Press,
1990).
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ence that does not feel passive to them. The
product of such bonding can be the materialisation of an adversary12.
Gordon Allport’s seminal book The
Nature of Prejudice published in 1954 surveyed different theories about the sources
of discrimination. He remarked on the
ordinariness of prejudice in the individual
personality: Hannah Arendt’s “banalityof-evil” thesis appeared to spread guilt
to the victims by advancing a “structural”
explanation for genocide that minimized
the part played by an ordinary bureaucratic
job holder like Adolf Eichmann. Allport’s
book also reviewed the various mental illnesses related to prejudice. It concluded
that “Paranoia represents the extreme pathology of prejudice”13.
Allport accorded special attention to the
form of prejudice arising from ethnic and
racial differences, national characteristics,
varied types of religions and religiosity, as
well as political biases. Prejudice was usually ethnocentrically organized, Allport
emphasied. Individual affective and cognitive processes were important in the making of prejudice but an approach centered
on social identity offered greater explanatory power. As the 2011 Friedrich Ebert
Foundation report, “Intolerance, prejudice and discrimination”, which followed
Allport, put it:
Racism, sexism, anti-immigrant attitudes, anti-Semitism and many
other prejudices are thus not personal traits, but social attitudes that
must be understood through the
context of the person who holds

Elisabeth Young-Bruehl, The Anatomy of Prejudices
(Cambridge, MA: Harvard University Press), p.
352.
13
Gordon W. Allport, The Nature of Prejudice (New
York: Basic Books, 1979), p. 423.
12
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them. As social attitudes, prejudices
have a cognitive, an affective and
possibly also a behaviour-related
dimension. As attitudes they are
learnable – and unlearnable even
if this is often a long and difficult
process in cases where attitudes
are deep-seated14.
The transformative process leading from
prejudice and more general xenophobia to
discrimination is complex. Xenophobia
may be viewed as the flip side of ethnocentrism. The first expresses a fear or dislike of
foreigners, the second represents an assertion of the primacy of one’s own group in
ordering the world which may become the
basis of discriminatory practices. Xenophobia can be grounded in a social reality but,
as in the case of chimeras, it may also be the
product of fantasy.
In the enormous literature devoted to
prejudice – the first study of prejudicial attitudes in the U.S. was carried out by Bogardus in the 1920s15 – a recent U.S. research
project employed a relatively new method
to identify important findings about biases in American society. Consistent with
theories of attachment, anxiety, and separation described above, the authors accepted
that “A ‘preparedness’ to favor the familiar
is a fundamental property of all animals
– including humans – and it is a powerful determinant of attachment, attraction,
and love.”16 Yet especially in contemporary
Andreas Zick, Beate Küpper, Andreas Hövermann, “Intolerance, prejudice and discrimination:
a European report” (Berlin: Friedrich Ebert Foundation, 2011), p. 28.
15
Emory S. Bogardus, Fundamentals of Social Psychology (New York: Century, 1924).
16
Mahzarin R. Banaji and Anthony G. Greenwald,
Blind Spot: Hidden Biases of Good People (New York:
Delacorte Press, 2013), p. 126.
14
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Western societies which have become sensitive to political correctness, there is resistance to admit, or make explicit, bias of
any kind.
Much of human judgment and behavior is the result of little conscious thought,
the authors accepted. In the first part of
Notes from Underground published in 1864
Fyodor Dostoyevsky described the human
need to make decisions freely rather than
rationally, or in one’s self-interest. From
a very different perspective over a century
later Herbert Simon, an American sociologist specializing in cognitive science and
administrative behavior, was even more
pessimistic about decisions made by human beings: they have “neither the facts nor
the consistent structure of values nor the
reasoning power at their disposal” to make
decisions in line with subjective expected
utility.17
For Mahzarin Banaji and Anthony
Greenwald, there is “an array of
evidence to show that members of
disadvantaged groups play a perplexing role in maintaining their
own disadvantage through their
acceptance of self-undermining
stereotypes”18. Implicit (or unconscious) cognition is involved in this
pattern of self-destructive behavior. It represents an automatic pilot which steers us towards certain
kinds of attitudes and behavior and
not others.

that is, automatic race preferences), have
contributed to discrimination against African-Americans: “automatic White preference is pervasive in American society” with
75 percent of subjects taking the implicit
association test (IAT) displaying it19. In-group favoritism is the standard bias:“both
Whites and Blacks recover from their fear
more quickly if the race of the person who
inspired it is the same as their own”20. Explicit bias is infrequent, therefore; implicit
bias is pervasive.
The key question then becomes whether
a person who possesses an automatic attitude or bias can be assumed to endorse
it. The authors found that the race IAT
was a moderate predictor of racially discriminatory behavior having a 30 percent
correlation coefficient21. That may not be
altogether reassuring in certain circumstances. Across the globe “We plot, scheme,
and plan intergroup violence… Even here,
we will see the hand of automatic feelings
and beliefs emerging from blind spots as igniters and stokers of intergroup conflict”22.
Armed with this information, we
understand better how fear, bias,
hostility, and hate can intervene
today to corrupt many Europeans’ feelings towards strangers
even as they explicitly profess no
biases. The sources, intensity, and
character of fear, whether of another religion, ethnicity, or civilization, are complex, opaque, and not
usually concrete or tangible. Few
studies of xenophobia include an
investigation into the psychologi-

In an experimental study on American
respondents of their racial attitudes, the authors concluded that implicit race attitudes,
Herbert A. Simon, “Alternative Visions of Reality”, in Simon, Reason in Human Affairs (Stanford:
Stanford University Press, 1983), p. 17.
18
Banaji and Greenwald, Blind Spot, p. 118.
17

Banaji and Greenwald, Blind Spot, p. 47.
Banaji and Greenwald, Blind Spot, p. 135.
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cal foundations of citizens’ anxieties, antipathies, antagonisms, and
general angst.
Not many citizens in Western societies envy the plight of immigrants from
developing countries. A perception persists nevertheless that immigrants who
have reached the affluent West have improved their lot in life. By contrast members of Western receiving societies may feel
trapped in their socio-economic status and
geographic location in an era of limited occupational mobility. This sense of relative
deprivation has only hardened following
the 2008 economic crisis and the weak recovery that followed it.
One of the psychological structures
underlining xenophobia is, then,
projecting the frustration of an unavailable longing – mobility – upon
a target – immigrants. Immigrants’
very freedom to have been mobile sparks envy among many Europeans. This envy is what French
thinker René Girard described as
mimetic desire – a kind of non-conscious imitation of others shaped
by an appropriative instinct23. One
factor contributing to the rise of the
politics of fear from below is then
mimetic desire.

Polish social theorist Zygmunt Bauman
offered a related understanding of “Xenophobia, the growing suspicion of a foreign
plot and resentment of ‘strangers’ (mostly
of emigrants, those vivid and highly visible reminders that walls can be pierced and
borders effaced, natural effigies, asking to
be burned, of mysterious globalizing forces
23
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René Girard, The Scapegoat (Baltimore, MD: Johns
Hopkins University Press, 1986), p. 39.

running out of control)”24. Going beyond
largely self-evident problems of identity
crisis, values divergences, and transgressions of borders that many studies fix on,
he underlined the impact of the breakdown
of structures of solidarity under conditions
of liquid modernity which permit fear to
strengthen in the face of the spread of uncertainty and the loss of meaningful human
social relations.
In Liquid Fear Bauman offered a penetrating analysis of the social conditions
which underpin the politics of fear from
below with which I am concerned here.
As Sherryl Vint summarizes his argument, “Liquid fear is a fear without apparent
source, a derivative fear that results from the
interiorization of »a vision of the world that
includes insecurity and vulnerability«” even
when a genuine threat is absent… Derivative
fear thus acquires ‘a self-propelling capacity’
and, decoupled from its putative cause, is used
by the state to compel citizens’ obedience in exchange for supposed protection against threats
to their existence”25.
Even though the book does not address
the phenomenon of European xenophobia
directly, it clearly maps out the hothouse
conditions for its growth which a liquid
Europe has furnished. It reinforces the dialectic Bauman identifies: “What we fear, is
evil; what is evil, we fear”26. It also identifies
one serious consequence which is relevant
to our study: “The culture of liquid fear and
uncertainty about the future allows us to
behave without consideration for the future
Zygmunt Bauman, Europe: An Unfinished Adventure (New York: Polity Press, 2004), p. 99.
25
Sherryl Vint, “Liquid Fear (review)”, in Science Fiction Film and Television, 2, no. 1 (Spring 2009), p.
115. Her quotations are from Zygmunt Bauman,
Liquid Fear (Cambridge: Polity Press, 2006), p. 3.
26
Bauman, Liquid Fear, p. 54.
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consequences of our actions”27. An example
I would advance is voting for xenophobic
right-wing parties in European elections.
External stimuli of fear
So far I have considered the sources
of fear located within a society and
its collection of individuals. Those
framed as Others by the majority
group, even though they live in
the same society as it, may be immigrants or descendants of immigrants: examples are Turks or those
of Turkish origin living in Germany,
and North African Muslims or those
of Maghrebi background residing
in France. Islamophobia consists
literally of fear of such groups but
in practice the term is now used
to describe hostility towards them.
“Others” may also be made up of
members of historic national minorities, such as Bretons in France,
or of a transnational minority, such
as the Roma community across Europe. Today the primary targets of
European xenophobic parties are
members of such communities.
But another type of xenophobia has as
primary target members of neighboring
nations. Which side of a national border
they reside on may not be significant. Thus
there is rivalry but generally also amicable
relations between Scandinavian societies.
For example, the reciprocal perceptions of
Danes and Swedes are by no means characterized by romanticized images of each
other but neither are they defined by bias or
27

Vint, “Liquid Fear”, p. 116. The term “liquid Europe” is mine though it may have been used by
others.

discriminatory attitudes. Indeed the implicit association test might not easily capture
implicit bias. By contrast explicit, expressed
bias may be discernable, even perhaps exaggerated.
However cases exist where enemy images in Europe are constructed about neighbors. Some Hungarian nationalists have
framed Slovaks as foes because of perceived
mistreatment of the Magyar minority by
Slovak authorities. On a more sweeping
scale is the case of negative perceptions of
Russia across Central and Eastern European states which in the recent past formed
part of the Soviet bloc.
The concept of Russophobia is a controversial term since it appears to blame
the victims of what is seen as historic Russian oppression for unjustified fear, bias,
and hate. As in the cases of those directing
other emotive concepts like racism, antiSemitism, or homophobia at particular
targets, the backlash may be to brand the
accusers of having unfair bias – in favor of
Blacks, Jews, gays and in the example of
Russophobe accusers, of Russians.
I cannot undertake a detailed empirical examination of these phobias here28. Let me therefore review
a theoretical approach to the making of enemy images; it may contextualize why such phobias arise.
Sociologist James Aho provided
a detailed analysis of the convoluted process by which an enemy
becomes constructed. First the ene-
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On Islamophobia see my “Islamophobia never
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On Russophobia see my “Russia resurgent, russophobia in decline? Polish perceptions of relations
with the Russian Federation 2004-2011”, Europe-Asia Studies (2014).
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my’s territory, for the purposes of
this article lying across the border,
is interpreted as a series of paradoxes in which apparently unbelievable notions come true.
The first paradox is of evil’s inseparability from good: violence emergences from
a quest for good. The second is the unifying function of enemies: “there can be no
harmony without chaos, no peace without
war”. The struggle against an adversary is
not just about pursuing a group’s interests
but cementing its social solidarity. Finally,
“the enemy is a mysterium tremendum…,
a paradoxical duality that simultaneously
revolts and attracts us”29. These three stages
help consolidate an enemy for a group, and
we can see the contours of this process at
work in contemporary politics at both the
national or international level.
Once a foe has been constructed, the
question becomes whether to convert or
destroy it. The second approach has an appeal justifiable by the invocation of multiple
sacred texts. Redemptive violence “promises to shatter injustice with a righteous
fury, punishing the evildoers, emancipating
those who have been exploited, and making
the world safe for virtue”.
Domestically-generated phobias and
those caused by external factors often interact and reinforce each other. Let me provide three examples of this process. Firstly,
the fear of foreigners at home and the fear
of international anarchy can be interconnected. In recent years civil strife and wars
together with systemic crises in countries
such as Libya, Syria, Iraq, and Ukraine
have heightened the sense of international
29

32

James A. Aho, This Thing of Darkness: A Sociology
of the Enemy (Seattle: University of Washington
Press, 1994), pp. 15, 17.

chaos. Newfound targets domestically of
increased fears have emerged; although
limited in scope, these can include efforts
to deport undesirable Iraqi refugees in
Sweden and frame opponents of Ukraine’s
central government as outside terrorists. In
Syria and Iraq, of course, the reverberations
of fears based primarily on sectarian and
ideological differences and their amplification through violence have led to enormous
bloodshed.
Secondly, the crucial mental and institutional process of securitizing migration is
based on both a popular fear of foreigners
stealing jobs and weakening social cohesion
and national identity, and a perception that
authorities cannot control immigration and
therefore the national borders. Identitarian
fears become interwoven with the most
fundamental national security ones. Growing internal divisions in Italy – the city of
Venice voted for independence from Italy in
a 2014 plebiscite – are coupled to a central
government helpless to manage the flow of
refugees across the Mediterranean Sea.
Thirdly, the policy-making processes
for domestic and foreign issues may themselves be viewed as having been hijacked
by Others. These can include diaspora
groups with transnational ties living in the
receiving society, or globalization processes
which tilt decision making in favor of particular external actors. Fears that traditional
national action scripts are being derailed
or sabotaged by foreigners become exacerbated. The illogical but influential Eurabia
argument – Europe is being subjugated by
Muslims from without and within – can be
a case in point30.
With a fuller understanding of the
mechanisms of fear from below let me now
30
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gained an extra 21 seats “In many
ways, the success of the European
far right is really the success of the
FN (and to a lesser extent the DF)”.
He added the reassuring news that
only ten of the 28 member states
elected far-right MEPs. These parties gained additional seats in only
six countries while losing seats in
seven others32.

connect these to the 2014 European Parliament (EP) election results. They appeared
to confirm the fear factor as pivotal not just
at the national but even the European level
of governance.
European elections 2014:
caesura or blip?
What might be called fear-mongering
far-right parties recorded impressive gains
in the EP elections of May 2014. Overall
they gained 15 seats on the 2009 results and
brought their total representation up to 52
seats. How influential they would become
in the EP depended on alliance building
among the parties from different countries.
The 2014 election also was historic for
bringing openly neo-Nazi parties to Strasburg and Brussels: the National Democratic Party of Germany (NPD) and the
Greek Golden Dawn (XA). As one hyperbolic account summarized the representational shift to far right parties, “One has
a leader with a swastika tattoo, one wants to
rid his entire country of Muslims, another
has a founder who suggested releasing the
Ebola virus on migrants. This is the class of
2014, the parties set to enter the European
Parliament as part of the Union’s most Eurosceptic, far right, anti-immigrant intake
of all time”31.
Two far-right xenophobic parties were top vote-getters in their
countries: the Danish People’s Party
(DFP) and France’s National Front
(FN). For Cas Mudde, specialist on
populist parties, since the FN alone

In 2014 Bulgarian, Romanian, and Slovak far-right parties lost the EP representation they had won in 2009. Xenophobic
parties therefore recorded gains in Western
Europe while suffering losses in Eastern
Europe and the Balkans. In the largest
Central European state, Poland, electoral
support for fringe xenophobic parties was
virtually nonexistent. To be sure, in Hungary the right-wing nationalist Jobbik party,
some of whose members have called for the
country’s Jewish residents to be required
to sign a special register, equaled its 2009
result by obtaining 15 percent of the vote
and three MEPs. Generally, however, the
electoral map of xenophobic parties shifted westwards, thereby lending support to
the argument I had made in 2009 that the
image of an ultra-nationalist ethnicallycharged post-Soviet Europe was unjustified given xenophobic trends in Western
Europe33.
Mudde explained that Western European far-right parties formulated an effective and appealing electoral program and
strategy: “Playing to nativist stereotypes,
they argue that elitist and wasteful EuroCas Mudde, “The far right in the 2014 European
elections: Of earthquakes, cartels and designer fascists”, Washington Post (30 May 2014).
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crats force ‘us’ to pay money to the corrupt
and lazy ‘them’. On top of that, they present the image of ‘our nation’ being threatened by criminal immigrants from South
and Eastern Europe.” But I would instead
single out immigrants and asylum seekers
from outside the EU rather than mobile
Eastern Europeans as the principal sources
of electoral fear in countries such as France,
The Netherlands, Denmark, as well as Britain.
UKIP (United Kingdom Independence
Party) can be constructed as “merely” a Eurosceptic rather than xenophobic party but
this is misleading: a key issue why it is Eurosceptic has to do with immigration policy
which is controlled more by Brussels than
Britain. As the party’s leader Nigel Farage
put it, “I don’t want Britain to leave the EU.
I want Europe to leave the EU”. Here the
charge of “criminal immigrants from South
and Eastern Europe” abusing the country’s
social and welfare system might be more
plausible than elsewhere – if only because
it zeroes in on what many British citizens
consider undesired large-scale intra-EU
migration from Central and Eastern Europe, not on whether it is composed of
criminals.
UKIP should be included, then, among
maverick parties which took advantage of
populist fear from below to achieve a remarkable result. It beat out established
mainstream parties in these elections: it
won 27 percent of the vote (two percent
more than Labour and nearly four percent
more than the Conservatives) and gained
23 seats compared to 18 each for these two
other parties.
Let me finally consider the electoral result in Sweden which can
be taken as a bellwether state in-
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dicating what future trends may
look like. The immigrant-sceptic
Sweden Democrats (SD) received
nearly ten percent of the vote, an
improvement of over six percent on
the previous election. It allowed the
party to gain its first two EP seats
ever. This does not seem much of
a breakthrough given the success
of the Danish People’s Party which
came first with 27 percent; the SD
was only the fifth-largest votegetter in Sweden. But it has been said
that Sweden lags a decade or so
behind in discovering the politics
of xenophobia. If that is accurate,
this gold standard for the politics of
tolerance, inclusion, and social cohesion may be sailing into stormy
waters.
The EP election result revealed, it has
been claimed, that “the blunt reality is
that Europe’s political fault-line is shifting: from left versus right, to pro-Europeans against anti-Europeans34. If that is
so, then are we not misguided in focusing
on far-right anti-immigrant parties when
we should be looking squarely at the divide over the future of Europe itself ? Then
again, is political geography irrelevant in
the study of comparative xenophobia, or
is it made to appear irrelevant because
a number of Western European states
might otherwise be named and shamed for
the intensity of their politics of fear from
below which has few parallels in Central
and Eastern Europe?
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European elections in Poland

In 2014, Poles – together with citizens of eleven other new memberstates – voted for the third time in
the election to the European Parliament. Each of these elections
(2004, 2009 and 2014) took place
in a different political situation. Results of these elections reflected the
fluctuations in Polish politics. There
were, however, some common
characteristics. Three such characteristics deserve special attention:
the deficiencies of the electoral law,
the extremely low voter participation and the strong position of parties, which manifest their skepticism
or hostility to the European integration.
Electoral law
The electoral law adopted in 2004 remained unchanged for the elections of
2009 and 2014. It is based on the principle
of proportionality (like the electoral system used for the election of Poland’s Lower
House – Sejm), but has some peculiarities.
The most important of them is the flexible
number of seats allocated to each of the

thirteen electoral districts, created exclusively for the European elections.
Competing electoral committees present their lists of candidates separately for
each of the districts and voters vote for one
of the lists presented in their constituency.
After the votes have been counted nationally, lists, which had passed the five percent threshold receive the number of seat
proportional to the number of votes cast.
D’Hondt method is used to determine the
division of seats nationally. Voters, however, vote for a candidate of their choice
and such voice has a double meaning: it
determines the relative strength of the list
and the position of individual candidates
on the list.
The distribution of seats between districts is based not on the number of registered voters (as it is the case in the Sejm
election) but on the number of votes cast.
Since districts differ in the respective levels
of voters’ turnout, the number of seats allocated to a district cannot be determined
in advance. Consequently, relatively strong
showing in a district where turnout is lower
may result in not winning the seat, while
a weaker result in a district with higher
turnout will do. Many observers believe
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that this characteristic of the electoral law
creates the feeling that the system is not
fair. There are suggestions that the system
be changed by abolishment of the district
list and the creation of national lists only.
Such change would take care of the anomaly of the present system and, hopefully, contribute to making the European elections
more transparent.
Another feature of the system – the
five percent threshold – has also been criticized. When it has been introduced in the
electoral law for Polish Sejm (1993) the
rationale of it was the need to facilitate the
formation of strong majorities, capable of
forming the cabinets. After the frustrating
experience of the first free election (1991),
in which there had been no threshold and
which resulted in highly fragmented Parliament, this argument was considered as
valid and was supported by strong majority of parliamentarians. In the case of
European Parliament this argument does
not apply. Abolishing the threshold (as it
has been done in the Federal Republic of
Germany) would make the election more
proportional and would eliminate one of
the reasons of criticism1.
Another characteristic of the electoral
system is the adoption of the “open list”
system, in which the voter has to choose
only one candidate for whom she or he
votes. Such system has been adopted for
the election of Polish Sejm in 1991 and
has not been changed since then, in spite
of frequent criticism. The critics point to
the fact that in the open list system candidates compete not only with candidates
1
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from the other parties (which is normal in
democracy) but also with the other candidates from the same list. The advocates of
the present system argue that it gives voters greater influence and is, therefore, more
democratic. The rivalry within the list has,
however, negative consequences as well. It
makes the system more complicated and
encourages candidates to compete with
their colleagues from the same list, instead
of focusing on inter-party competition.
Explaining the low turnout
Since the reestablishment of democracy
electoral participation in Poland has been
notoriously low. It was relatively higher in
the presidential elections: 60.6% and 53.4%
in 1990 (two rounds), 64.7% and 68.2% in
1995, 61.1% in 2000 (only one round was
necessary), 54.9% and 55.3% in 2010. In
parliamentary elections the turnout was
62.7% in 1989, 43.2% in 1991, 52.1% in
1993, 47.9% in 1997, 46.3% in 2001, 40.6%
in 2005, 53.9% in 2007 and 48.9% in 2011.
In the local election of 1994 the turnout
was record low – barely 33.8%.
Explaining the phenomenon of voters’ passivity we have pointed to three factors: low participation of the poorer and
less educated strata, deficiency in political
socialization and the way lack of clarity
in the way in which parties conduct their
campaigns2. One aspect of political socialization deserves special attention. During
the last decade of the communist system,
democratic opposition in Poland was by far
stronger than in any other communist state.
Deprived of the possibility of contesting the
elections, it urged voters to boycott them.
Jacek Raciborski and Jerzy J. Wiatr, Demokratie in
Polen: Elemente des politischen Systems, Opladen: verlag Barbara Budrich 2005, p. 232-236.
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The boycott was relatively successful, with
close to forty percent of non-voters in the
election to the Parliament (1985) as well
as to the local councils (1984 and 1988).
I commented this phenomenon as follows:
“First, absenteeism may be a sign of a lack
of interest in politics in general. Some of these
apolitical people had been carried along by
the huge whirlpool of political animation in
1980-1981. But after the imposition of martial law, they returned to their normal apolitical position.
Second, absenteeism may be a manifestation of disillusionment with all the political
variants available in Poland, whether pro-government or opposition…
Third, absenteeism may be a form of
demonstrating one’s displeasure with the options of political participation that remained
available after the dissolution of Solidarność
and other opposition organizations. In this instance politically passive people are in favor of
alternative political solutions and demonstrate
their support for such solutions through their
ostensible »passiveness«”3.
For many Poles, the pattern of nonvoting to demonstrate political protest has
become a learned behavior. From the years
of my parliamentary career, I remember
a meeting at which one of the participants,
an elderly lady, concluded her sharp criticism of the then existing political situation
by stating that in the next election she (and
others) would not vote.
In such context the dramatically low
turnout in the European elections calls
for some analysis. In Poland less than
one quarter of voters vote in the Euro3

Jerzy J. Wiatr “The Party System, Involvement in
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S. Graham and Maria K. Ciechocińska, eds., The
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London: Westview Press 1987, p. 32, 33.

pean election: 20.87% in 2004, 24.53% in
2009 and 23.73% in 2014. Non-voting in
the elections to the European Parliament
has been common in the post-communist
East-Central European states: it was 87%
in Slovakia, 80.5% in the Czech Republic,
79% in Slovenia, 77.3 in Poland, 75.7% in
Croatia, 70% in Latvia, 65.3% in Romania,
63.6% in Estonia, 62.7% in Lithuania and
59.8% in Bulgaria. Only in the post-communist states non-voters constituted more
than 70% of the electorate.
The most likely explanation is that in
the new member states the relevance of
the European election is somehow lost for
a large number of citizens. Being one of the
countries of the highest percentage of non-voters, Poland follows a trend which has
become common in the European Union
in general and particularly in the EastCentral part of it.
The way candidates run their campaigns
has probably contributed to the low turnout.
More often than not they stress national or
even local issues rather than addressing the
central issues of European politics. Only
the coalition of the Alliance of Democratic
Left and the Union of Labor included in
its campaign the support for Martin Schulz
as the socialdemocratic candidate for the
presidency of the European Commission.
Poles know little about the European Parliament and seem to care
little about it. In a survey conducted by the Institute of Public Affairs
in September 2013, only 40% of
respondent s knew that members
of the European Parliament are
elected by voters in general elections. 27% believed that they are
elected by deputies and senators
from their own ranks, 14% be-
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lieved that they are appointed by
the government and 1 percent that
they are appointed by the president (19% declared lack of knowledge). In the same survey 69% of
respondents could not name a single Polish deputy to the European
Parliament and those who declared
some knowledge often gave the
wrong names (for instance naming Prime Minister Donald Tusk as
a deputy to the EP). In spite of their
poor knowledge the respondents
declared more confidence in the
European institutions than in the
Polish ones4.
To make Poles more active in the European election it is necessary to bring the
central issues of the European politics to
the attention of voters. It would also be important to demonstrate the extent to which
the European Parliament has become more
important in running the Union than it had
been in the past.
Political choices 2004-2014
The three European elections took
place in three different political
situations.
In 2004, Poland’s domestic politics was dominated by the rapid
weakening of the governing party
(Alliance of Democratic Left) and
by the government crisis. Prime
Minister Leszek Miller resigned immediately after Poland’s accession
to the EU, rightly considered to be
the most important success of his
4
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administration. The resignation had
nothing to do with the European
integration but contributed to the
poor showing of his party in the
European election.
In 2009, the Civic Platform, the
right-of-center party that had defeated the rightist and anti-European Law and Justice party in the
2007 election, governed Poland.
Five years later, in 2014, the Civic
Platform has been still in power
(after having won the parliamentary election of 2011) but its political
support was weakened because of
the aggressive and quite successful campaign run by the Law and
Justice party, particularly after the
tragic death of President Lech
Kaczyński in the air crash near
Smolensk in April 2010.
Results of the three elections reflected the changing political situation.
In 2004 the number of lists was record
high – 20, of which 8 passed the threshold.
The lists received the following percentages of votes: Civic Platform 24.10, League
of Polish Families 15.92, Law and Justice 12.67, Self-defense 10.78, Alliance of
Democratic Left-Union of Labor 9.35,
Union of Freedom 7.33, Polish Peoples
Party 6.34, Socialdemocracy of Poland
5.33. Twelve lists, which failed to pass the
threshold, received jointly 8.12 % of votes.
The total number of 54 seats was distributed
between the parties as follows: Civic Platform 15, League of Polish Families 10, Law
and Justice 7, Self-defense 6, Alliance of
Democratic Left-Union of Labor 5, Union
of Freedom 4, Polish Peoples Party 4, So-
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cialdemocracy of Poland 3. Of those 54 Polish deputies 23 belonged to parties critical of
the European integration (League of Polish
Families, Law and Justice, Self-defense).
In 2009, the number of lists was only 10,
of which only four has passed the threshold: Civic Platform (44.43%), Law and
Justice (27.40%) Alliance of Democratic
Left-Union of Labor (12.34%) and Polish
Peoples Party (7.01). Six other lists polled
jointly only 8.82% of votes. The seats (50
this time) were distributed as follows: Civic
Platform 25, Law and Justice 15, Alliance
of Democratic Left-Union of Labor 7 and
Polish Peoples Party 3. The number of “eurosceptical” deputies dropped to 15, since
previously strong League of Polish Families
and Self-defense failed to pass the threshold. In terms of Poles’ support for the European integration 2009 election was the best.
In 2014 twelve lists were registered, of
which five passed the threshold. The percentages of their votes were as follows: Civic
Platform 32.13, Law and Justice 31.78, Alliance of Democratic Left- Union of Labor
9.44, Congress of New Right 7.15, Polish
Peoples Party 6.80. The seven lists, which
failed to pass the threshold, polled 12.70%
of votes, three of them over 3 percent
(Solidary Poland 3.98, Europe Plus-Your
Movement – 3.58, Polish Right 3.16). The
emergence of these thee relatively strong
losers reflected the process of fragmentation of the main political parties. Solidary
Poland and Polish Right are composed of
politicians who had left Law and Justice or
Civic Platform. The Europe Plus is composed of former politicians of the Alliance
of Democratic Left. While such “dissident”
parties failed to pass the threshold, their
relatively good results may indicate that the
party system in Poland may undergo a reshuffle in the years to come.

Fifty-one Polish seats in the EP were
distributed between the lists as follows:
Civic Platform 19, Law and Justice 19, Alliance of Democratic Left 5, Congress of
New Right 4, Polish Peoples Party 4. Of
those 23 belonged to parties critical (Law
and Justice) or hostile (Congress of New
Right) to the European Union.
The strong showing of the antiEuropean parties is a paradox,
particularly if compared with the
way Poles evaluate the European
integration. Sociological surveys
show that during the ten years of
Poland’s membership public support for the European Union has
become considerably stronger.
More than eighty percent respondents declare that they are happy
with Poland being member of the
European Union. Why then are
they voting for politicians who are
critical or hostile toward the European Union? The obvious answer
is that the European elections in
Poland are not run on the European, but rather on the domestic,
issues. Poles who vote for the antiEuropean parties act in such a way
not because they are against the
EU but because they are against
the parties in power, which in all
three cases strongly supported the
European integration. In this sense,
the elections to the European Parliament keep reflecting domestic
political divisions rather than the
European preferences of the Polish population. Ten years ago Poles
became citizens of the European
Union but many of them behave
as if they did not know it.
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Elections for European Parliament in Slovenia (2004, 2009,
2014)

T

he first election for the European
Parliament took place in Slovenia,
as in other newly admitted EU members,
in June 2004. A new “Law on the election for European Parliament” was adopted two months earlier1. It followed with
some modifications the existing system of
national parliamentary elections based on
a proportional distribution of seats among
successful political parties. The new law
introduced the elections of Eurodeputies
(MEPs) in a single national constituency
instead of eight constituencies in elections
for National Assembly. It did not contain
reserved seats for two indigenous national
minorities and a minimum threshold for
competing lists of candidates. The law fixed
three graduated requirements for validation
of submitted electoral lists – (a) for parties
represented in the National Assembly, (b)
for other political parties and (c) for non-party groups of voters. As in a majority of
EU members the Slovenian law introduced
voluntary preferential voting for candidates
within the same electoral list, thus redu1
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cing the control of party leadership over
the electoral outcomes. All other features
of Euroelections remained the same as in
national parliamentary elections, such as
a one-month-long preelection campaign,
secret voting on Sunday, the minimal age
requirement of 18 years etc. From the beginning these features have been in line
with the general principles of elections for
European Parliament agreed upon previously among the older EU members. The
law was amended in 2009 after Slovenia
obtained an additional, eighth seat.
In the 2004 election Slovenian voters
were choosing among 13 lists of candidates while in 2009 among 12 lists. These
lists were presented by all seven national
parliamentary parties, by several non-parliamentary parties and by several groups
of citizens. In 2004 the European election
preceded the national parliamentary election at which the ruling left-of-the-center parties (Liberal Democrats-LDS and
Social Democrats-SD) were defeated by
two opposition, right-of-the-center parties
(Slovenian Democratic Party-SDS and
New Slovenia-NS). The two opposition
parties obtained then about 178 thousand
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votes (or about 41 percent of all votes) and
won 4 seats, while the two ruling coalition
parties about 157 thousand votes (or about 36 percent) and won 3 seats. The 2009
Euroelection followed the national parliamentary election. This time two opposition
parties (SDS and NS) obtained about 200
thousand votes (or about 43 percent of all
votes) and won 3 seats while the ruling
coalition parties obtained about 217 thousand votes (or about 47 percent) and won
4 seats2. Both the 2004 and 2009 European
elections in Slovenia were characterized by
a low participation rate of about 28 percent.
In the 2014 election the number
of registered lists rose to 16. They
were presented by six national
parliamentary parties and by ten
other parties and groups of voters. Among the latter were several
exotic grouping such as the Pirates’ Party with only one candidate of African origin on the list and
a “Dream Job” list with candidates
chosen at random by computer.
In 2014 Slovenian political parties
– for the first time in the preelection campaign and on the ballots
– could use the logos of European
political parties to which they belonged. So two right-of-the-center
parties (NS, SLS) jointly used the
logo of the European People’s Party
(EPP), one left-of-the-center Party
(SD) that of the European Socialists
and Democrats (PES) and two liberal parties (DL, ZARES) that of the
Alliance of Liberals and Democrats
(ALDE). In the week preceding the
election the first group held a pu-
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blic meeting on one of Ljubljana’s
most frequently visited downtown
squares with the EPP Chairman and
a former Slovak Prime Minister joining its propaganda pitch. The PES
and ALDE candidates for President
of the European Commission (Martin Schulz, Guy Verhofstadt) also visited and spoke in Ljubljana during
the preelection campaign.
The beginning of the campaign almost
coincided with an internal crisis in (up
to then) the biggest parliamentary party
Positive Slovenia (PS). After the national
election in 2011 its founder and Mayor of
Ljubljana Zoran Janković failed to form
a coalition government. In 2013 he resigned from the position of party’s president
following a damaging report by the national
Commission for combating corruption. His
resignation was a condition stated by several smaller parties to enter a new coalition
with the Positive Slovenia. His ostensible
departure allowed to form a new coalition
and unseat the up to then Prime Minister
Janez Janša, leader of the Slovenian Democratic Party, who headed a minority
government. A new coalition government
came to power, this time headed by Mrs
Alenka Bratušek, M.P. Following Zoran
Janković’s resignation she became also an
interim President of the Positive Slovenia.
In March 2014, however in an inexplicable
move Zoran Janković demanded and obtained the convening of an extraordinary
party congress and a new election of its president. Having well organized the bussing
to the congress site of a sufficient number
of his supporters (N.B. all PS party members are allowed to attend and vote) the
Mayor of Ljubljana engineered his victory
over the Prime Minister. By doing so he
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caused a breakdown of the coalition up to
then led by his own party. This highly unusual and ostensibly irrational move led almost immediately to a resignation of Prime
Minister Alenka Bratušek and of the entire
government. It also caused a split within
the Positive Slovenia. Roughly a half of its
deputies, including Acting Prime Minister
Alenka Bratušek, resigned from the party
and joined a group of independent MPs.
Consequently the leading opposition party
SDS became a parliamentary party with
the biggest number of deputies in National
Assembly.
To a considerable extent due to the
government crisis the preelection campaign for European Parliament became
thoroughly dominated by internal politics
and by the expectation of and propaganda
geared to premature national parliamentary election already on July 13, 2014. The
Slovenian mass media, both printed and
electronic, also substantively downgraded
all-European and EU topics on their pages and during several televised debates on
main three channels. The Slovenian Democratic Party additionally contributed to
a diversion of public attention away from
European topics by collecting over 40 thousand signatures on a petition calling for
a referendum on the access to state archives
by researchers and the media. The leading
opposition party tried hard (and ultimately
failed) to obtain holding the referendum
simultaneously with the election to European Parliament. By raising the question
of unimpeded access to the archives of the
State Security under the former Communist regime SDS tried to tilt to its favor
the outcome of the European election by
discrediting the left-of-the center “continuity” parties.
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The results of the competition in May
2014 between 16 lists were to a high
degree determined by the highest
abstention rate since 2004. Out of
about 1,7 million registered voters
only about 402 thousand cast valid
ballots. The obvious disinterest of
about three fourths of all registered
voters as well as the fragmentation
among the liberal and left-of-the-center political parties and groups
played straight into the hands of
two right-of-the-center lists. One of
these lists was submitted by the Slovenian Democratic Party (SDS) while
the other jointly by the New Slovenia (NS) and by Slovenian People’s
Party (SLS). A high discipline among
the SDS voters and the thinly veiled
support by the Catholic clergy (the
election on Sunday coincided again
with the highest mass attendance in
Catholic churches) allowed them to
defeat the left. Their two lists won
five out of eight mandates with the
Slovenian Democratic Party having
obtained again three mandates.
Unlike the Slovenian liberal voters
who severely punished the Positive
Slovenia the SDS supporters loyally voted for the party whose leader
Janez Janša was sentenced for corruption and was about to start his
prison term just one month after
the European election day. In absolute terms the rightist parties obtained however less votes than on
the 2009 election. Only about 9.8
percent of all Slovenian registered
voters and only a numerical minority among those who participated
cast their ballots for the right-of-the-center parties in the 2014 election.
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The array of left-of-the-center lists
gathered in total more votes than
the two right-of-the-center lists but
came out as a loser. The disagreements and personality conflicts
among five liberal parties and their
failure to produce a joint list also led
to their complete defeat. However
one incumbent liberal MEP Ivo Vajgl
deserted his party ZARES shortly
prior to the submission dead-line,
switched to the list of the left-of-the-center party of pensioners DeSUS
and rather surprisingly, under a different ideological banner made it
back to the European Parliament.
All in all seven out of eight mandates
were conquered by five well established political parties present in the national parliament and one by a candidate of a newcomer
group “I believe”, bearing also his personal
name. This group publicly surfaced only several months prior to the European election
and up to then had not managed to con-

stitute itself as a political party. The Social
Democrats, previously the second strongest
Slovenian party, suffered a painful defeat.
They obtained only about 32 thousand votes
compared to about 85 thousand in 2009 and
consequently lost one seat. Mrs Tanja Fajon
cleverly exploited her advantage as an incumbent MEP and personally campaigned
for almost a year prior to the short official
preelection competition. On May 25, 2014
she thus obtained almost twice as many preferential votes as her party’s unpopular leader Igor Lukšič, who headed the party list.
Without her personal efforts the Social Democrats would have probably lost both mandates. Her success also helped to keep the
women’s share among the elected Slovenian
MEPs at about thirty seven percent which
is however lower than the fifty percent level
up to May 2014. At the same election Franc
Bogovič, the leader of the Slovenian People’s
Party, overtook, in a similar fashion as Tanja
Fajon, all but one better placed candidates
on a joint list with the New Slovenia Party.

Table I.: Results of the 2014 election3
Party and group lists
SDS

Milan Zver
Romana Tomc
Patricija Šulin

58,041
10,835
1,079

NS/SLS
– Lojze Peterle
– Franc Bogovič

32,720
7,809

Verjamem
– Igor Šoltes

30,697

DeSUS
– Ivo Vajgl

21,569

SD

3

Number of votes

–
–
–

–

Tanja Fajon

11,691

Percentage of votes cast
99,643

66,769

41,525
32,662
32,484

14.44%
2.69%
0.27%
8.14%
1.94%
7.63%
5.36%
2.91%

24.78%

16.61%

10.33%
8.12%
8.08%

The official report by the National Voting Commission issued on June 10, 2014, pp. 1, 3, 4, 6.
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Following the defeat of their respective
parties three party leaders (Social Democrats, Citizens’ List and ZARES) resigned
within one day following the publication of
unofficial results of the 2014 election. The
success of one candidate was followed by
the transformation of his group of voters
“Verjamem” (“I believe”) into a full-fledged
political party. On the other hand the defeats of several other small parties probably
doomed them forever.
The results of all three consecutive elections in Slovenia were consistent with the general EU trend
from 1979 to 2009 of, on the average, declining voters’ participation. This trend has progressively
downgraded the democratic legitimacy of the only directly elected
institution of the European Union.
The 2014 European election in Slovenia were marked and became
memorable by a further drop of
almost 4 percent. Slovenia’s record
abstention rate has remained in
line with the predominant regional feature in the new Eastern and
South-Eastern European members
– the lowest voters’ participation
among all EU members. In 2009
Slovenia was in this respect ahead
only of Slovakia and in 2014 also of
the Czech Republic and of Poland4.

In all three elections in Slovenia internal
political issues dominated and overshadowed all-EU issues during the preelection
campaigns, largely determined the elections’ outcomes and the often suboptimal
qualities of elected deputies. As in other
EU members the proposition was con4
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firmed that most voters consider the competition for seats in European Parliament
as a second-class contest compared with
national parliamentary elections. Among
other reasons for the high abstention rate
in Slovenia – low level of knowledge about,
alienation from all EU institutions, lack of
interest in and rejection of politics as such
have been also detected among a very considerable number of registered voters. The
Slovenian results validate the proposition
that the European elections often but not
always provide an opposition with a good
opportunity to defeat governing parties.
The European elections in Slovenia have
not facilitated however, more than national
parliamentary elections the success of small
and brand new political parties5. The fifty
percent turnover of elected Slovenian deputies in 2014 was largely in line with the
EU average. The personalities and sometimes false and/or misleading public image
of candidates have in many cases played
a very significant role in determining the
outcomes. The results of the Slovenian election in 2014 did not confirm expectations
and fears of growing euroscepticism and
of political extremism on both sides of the
political spectrum. No extremist European
deputy was elected in Slovenia although
criticisms of EU’s unsatisfactory dealing
with the economic crisis and of its general
malfunctioning were loudly expressed and
echoed during and after the preelection
campaign.

5
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Grażyna Kacprowicz
Accession to the European
Union, both for Poland and
other countries takes place
under certain conditions. In accordance with the Treaty of the
European Union any European
State may apply for the status of
Member of the European Union
and is subject to the adoption
of the adjustment to the treaties
on which the Union is founded.
These conditions present the
accession agreement (Treaty)
between the Member States of
the one part, and the State that
applies for membership. This
agreement shall be a subject of
ratification by all Members as
candidate states in accordance
with their respective constitutional requirements.

EU Accession
Referendum in Poland
Poland applied for membership
on April 8 1994, on December 1997
granted the status of candidate and
started accession negotiations. Negotiations began on 31 March 1998 and
ended on December 13, 2002. Conclusion of negotiations took the form
of the draft accession treaty containing arrangements in all areas requiring
adjustments to the EU law.
The European Parliament agreed
to the adoption of the treaty negotiated by an absolute majority of votes.
The European Council endorsed
the draft Treaty unanimously. At the
same time, the European Council has
set a deadline for the entry into force
of the accession treaty and amendments to the Treaty on European
Union on 1 May 2004.

In the next place, both the member states and Poland (and other candidate countries) were required to ratify the accession treaty. It took place
in the first half of 2013. Ratification should take place in each country in
accordance with the internal procedure for the ratification of the acts. And
here comes the issue of referendum: a candidate country may in accordance
with the provisions of its own Constitution hold a referendum.
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East-Central Europe is a region where
nationwide referendums are a frequent
phenomenon, which probably is a basis for
characterising the region as one of direct
democracy. To put it in numbers, there have
been at least 30 referendums since 1990 to
2003.
In addition, there has been an abundance referendum initiatives that have not
been successful; a half of them had failed
due to low turnout (Anneli Albi “Referendums in the CEE Candidate Countries”.
Oxford 2004). Against this background
Poland with two referendums (1996 on
privatization and constitutional referendum in 1997) does not belong to the leaders. It should be emphasized that in both
Polish referendums the turnout was less
than 50%.
The legal framework for referendum in Poland
Reflection and discussion on the legal order of the Republic of Poland in
the context of Polish accession to the
European Union and the ratification of
the Accession Treaty took place over the
entire period of preparation for membership and reached its culmination in 2001-2002. ( J. Barcz [ed.], Czy zmieniać
konstytucję? Ustrojowo-konstytucyjne aspekty przystąpienia Polski do Unii Europejskiej. Warszawa 2002; Z. Brodecki, Prawo
europejskiej integracji, Warszawa 2001). It
is true that the Constitution of 1997, Article 90, paragraph 3, provides that the
ratification of an international agreement
may be the subject of optional nationwide
referendum. But, as it was argued, in this
case it was not just about the referendum
resulting from constitutional regulation
(and the Act on referendum) but the ref-

46

erendum on a particular matter (the accession to the European Union), different
than the relationship between the states
or joining an international organisation.
There have been doubts as to whether
a referendum on this issue should not be
treated differently. But the legislator also
provided (article 125, paragraph 1, of the
Constitution of Poland) the institution of
referendum in specific circumstances: “in
matters of particular interest to the State
a nationwide referendum may be carried
out.” Such a referendum must be of nationwide character, but its subject is not specified by the constitutional act.
Parliament has the right to announce such a referendum, by
an absolute majority of votes in
the presence of at least half of the
statutory number of deputies or
the President of the Republic with
the consent of the Senate ( as expressed by an absolute majority of
votes in the presence of at least half
of the statutory number of senators). Specific issues are regulated
by the law on national referendum
of February 13, 2003.

In comparison with the earlier law on
referendum, the Chapter 6, referring to
the referendum campaign, was undoubtedly the most revolutionary. The solutions
adopted by this law were different from
those adopted for the electoral campaigns
to the parliamentary and local elections.
A nationwide referendum concerns in fact
equally all citizens and their representative organizations taking part in public life
(political parties, trade unions, socio-occupational organizations of farmers, societies , citizens’ movements , foundations and
other voluntary associations) in accordance
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with article 11 and 12 of the Constitution. Referendum campaign is defined as
follows: “the referendum campaign means to
present their position by the citizens, political
parties, social organizations, foundations and
other entities on the subject of the referendum.
(...) The referendum campaign starts from the
date of announcement of the Sejm’s resolution,
or respectively, the provisions of the President
of the Republic or the provisions of the speaker
(marshal) of the Sejm on the referendum and
shall be completed 24 hours before the voting
day”.
There is no provision for any public
funds for the referendum campaign. All
expenditure incurred by entities taking
part in it should be covered by their own
sources and in accordance with the provisions regulating their financial activities.
This law introduced also a number of prohibitions related to the carrying out of the
campaign in government offices, military
units, primary schools, secondary schools
and high schools and also offering alcoholic
beverages free of charge. Referendum campaign runs from the announcement of the
referendum by the respective authority and
ends 24 hours before the voting day.
The Constitution sets out necessary
requirements for the referendum
to be binding. The validity of a nationwide referendum is subject to
rather high minimum turnout requirement: more than half of the
eligible voters (that is, the turnout
of more than 50%). It is maximalist
requirement, and in Poland does
not applied even in a referendum
related to amendment of the Constitution. Another difficulty is that
an unsuccessful referendum may

block a treaty for several years. In
the case of an invalid or a negative
result, a new referendum on the issue may not be re-initiated within
four years in Poland. The appeal
in this case to the institution of the
referendum on the ratification of
the Accession Treaty was associated with a high risk. Given the timetable for enlargement, adopted by
the European Council, in particular
the term of entry into force of the
Treaty, the achievement of a positive outcome of the referendum
was a major challenge for the Polish authorities.
The results of the polls regarding turnout were systematically optimistic and
always demonstrated a proportion higher than 50%. In the year of referendum,
2003, this proportion increased up to 70%.
However, the experience with previous
referendums have proved that the declarations of participation were as much as
20 percentage higher than the real turnout. Optimism concerning participation
should therefore be moderate. These high
turnout requirements render the securing
of a successful referendum a challenging
exercise.
Another way of dealing with the issue
of turnout has been the extension of the
referendum over two days. The referendum
law was amended in this respect.
In this situation the main goal of the
referendum campaign was to convince the
undecided that they should vote and to
change the attitude of “non-active” citizens so that they may believe that every
vote counts, and take part in the referendum.

47

Grażyna Kacprowicz
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predicted participation
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frekwencja

It is worth to bring up political arguments for deciding about EU membership in a referendum membership: since
the EU accession is an event of historical importance for Poland, the voice of
the People should not be ignored. The
nation should express its will using
a form of direct democracy, that is a referendum. Also, the existence of social divisions related to EU accession was an argument for referendum. Almost all politicians
wanted to avoid arguments that might arise
in the future, that political elite have decided on such an important issue over the
heads of people.
Anticipating a possible disappointments associated with the membership in
the future, it was decided in that situation
one cannot blame for the possible failure
any particular social group.
Given the legal situation and the political context there is no doubt that the use
of the referendum was fully justified. The
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actual
participation
rzeczywista
frekwencja

discussion concerned the issue what kind of
referendum may be applicable in the context of Polish accession to the European
Union. Two aspects were equally important
in this case: to join UE (to become a member of the community) and accept the conditions set out in the Accession Agreement.
It seemed obvious that in a given situation Poland has to choose a ratification
referendum.
The subject of the referendum
The subject of the referendum was
the Accession Treaty setting out
the conditions of Polish accession
to the European Union. Ultimately,
voters have responded to the question “Do you express your consent
to the accession of the Republic
of Poland to the European Union”.
The consequence of the answer
to this question was to express
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ones will on the accession to the
EU and conditions negotiated in
the course accession process and
provided in the Accession Treaty.
Voters have an alternative answer
to the question asked in a referendum: “yes” or “no” (i.e. accept or reject). Such a restriction of choice is
a inherent characteristics of this kind
of referendums. It does not allowed
namely conditional acceptance of

the referendum’s subject or some of
its components, and skip the others.
To decide consciously in a referendum,
one need to know the subject of it in due
time before voting. The subject of integration covered many areas of economic, social
and political life.
Here we face the question who and how
will get necessary information on subject of
referendum.

Table 2. Do you know the reasons why Poland applied for EU membership?

„Czy zna Pan(i) powody, dla których nasz kraj starał się / uzyskał członkostwo w UE?”
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At the beginning of 2002, only 13% of
respondents said that they know the reasons why Poland was granted membership
in the European Union and respectively
76% did not know.
This result made clear the scope of work
to be done to make Poles well prepared to
participate in a referendum.
A survey carried out 4 months after the
referendum demonstrated that knowledge

of Poles was much greater. The proportion of
people declaring that they knew at that time
the reasons for accession increased to 76%.
There was a consensus, what areas
should be the subject of an information campaign. So it was considered that citizens should have
access to information on economic and political benefits associated
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with EU membership. Membership
means not only the benefits but
also the costs related primarily to
the implementation of the Community law providing for the adoption of a number of solutions that
require financial inputs. These costs
in the long term were to be compensated for the full participation
in EU economic system.

A study carried out three months before the referendum showed that more
than a half of Poles intend to vote for accession, they do it due to the anticipated
benefits associated with membership.
Thus, at the last stage of the information
campaign it focused on the benefits of
membership, but also on the “historical
inevitability” of this fact and the lack of
other options.

Table 3. Why will you vote for Polish membership in the EU?

Dlaczego będzie Pan(i) głosować za członkostwem Polski w UE?

difficult
tp to say
3%

membership
członkostwo
will give
przyniesie
Poland benefits
Polsce
korzyści
55%
source:
CBOS,marzec
March2003
2003
źródło: CBOS,

Finally, the timing of the referendums
were carefully tailored. In summer 2002
the leaders of the Visegrad Group countries proposed to coordinate their referendums, starting with the most pro-EU
Hungary and moving then to more eurosceptic Poland and the Czech Republic.
This was aimed to benefit from the socalled „domino theory”, anticipating that
„yes”-votes in countries that enjoyed firm
public support for accession would help
relieve hesitations of the more sceptical
publics.
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The situation before the referendum: whether the public opinion
was eurosceptical
The main problem associated with the
referendum, which has been a matter of
a special interest, was the turnout. The citizens’ attitude towards membership has also
been a matter of concern of the government. EU membership was the undoubted
priority among the political elite and eurosceptic parties and movements were marginal at that time. Public opinion, however,
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was not so enthusiastic about this political
project. It was not the euroscepticism, but
the concerns of the state authorities on the
result of the referendum had some basis. In
Poland, the support for EU membership
decreased from 80% in May 1996 to 55% in
June 1999, as the cost of adopting the EU
environmental, technical and social standards became visible. From a psychological
point of view, such a change of attitude can
be understood: with the accession drawing closer, a shift towards a more “eurorealist” or even eurosceptic stance occurred
amongst different social groups.
The reasons for euroscepticism
vary in individual countries, but
some common issues could be
pointed out. These include the

economic cost of speedy adoption of the EU’s rather expensive
environmental, technical and other
standards; the fear of losing national identity and sovereignty (especially so in the Baltic countries);
the rise of prices after accession;
the fear of becoming second-class
members, especially after the EU’s
proposal to grant just 25 per cent
of the agricultural subsidies to the
farmers of the acceding countries;
the sensitive question of land’s sale
to foreigners; and the governments’ having to give priority to the
EU demands rather than financing
some more urgent priorities such
as healthcare and education.

Table 4. Support for EU membership before referendum
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In 2000-2001, support for EU entry
was under or on the border of 50 per cent
in six candidate countries (Estonia, Latvia,
Lithuania, Poland, the Czech Republic
and Slovenia), according to national public
opinion survey; it should be noted though
that the Eurobarometer surveys and some
national polls have shown higher support
rates.
However, the authorities preparing the
referendum campaign take into account
the less optimistic results regarding both
declared participation in the referendum
and support for membership. In mid-2002,
support for membership was stabilized at
a level over 60 per cent.
Information activities and information campaigns before referendum
Information and referendum campaigns play important role in decision-making process of the EU
accession in all candidate countries.
It should be clarified that the information campaign differs from the
referendum campaign: the former
may be conducted in any long
time and should focus on providing impartial, actual information on
both the European Communities
and activities within the candidate
country. This process is basically
managed by the governmental
agencies; the government submit
the accession treaty and has the
obligation to inform the public
fairly about the principles of integration and its consequences.
The referendum campaign is conducted
by various entities entitled to participate in
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it, in strictly designated time preceding the
referendum, usually defined by law, and has
electioneering character. The referendum
campaign is the subject of Polish law on
referendum.
Information activities are governed by
separate provisions: according to these provisions a government’s programs such as:
“National Strategy for Integration”, Part
VII, [Narodowa Strategia Integracji, „Monitor Integracji Europejskiej”, wydanie specjalne, 1997], “Public Information Program”
[Program Informowania Społeczeństwa. Integracja Polski z Unią Europejską, Urząd
Komitetu Integracji Europejskiej, Departament Informacji i Komunikacji Społecznej,
Warszawa 1999; „Polska w Unii Europejskiej” – założenia kampanii informacyjnej
przed referendum europejskim 2003, Biuro do Spraw Referendum Europejskiego
KPRM] were establish the regulation of
the Council of Ministers concerning institutional solutions related to the campaign
(regulation of the Council of Ministers of
11 December 2001 on the establishment
of the position of the Plenipotentiary of
the Government for the European Information or two regulations: the Council of
Ministers of 7 January 2003 on the abolition of the position of the representative of
the Government for the Information and
the Prime Minister dated 7 January 2003
on the establishment of a detailed scope of
competences of the Minister-member of
the Council of Ministers as the Government Plenipotentiary of Government for
accession referendum, Lech Nikolski).
An important role was played by
the National Council for European
Integration affiliated to the Prime
Minister. The Council represented a wide range of professional
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and social circles: the rectors of
universities, bankers, journalists,
press, radio and television, people
of culture, sportsmen and clergy.
The Council legitimized the information actions of the government
and its members played role ambassadors of accession in their environments.
Various other devices were made recourse to in order to encourage turnout.
Poland amended the Referendum Law
once more on 10 May 2003, in order to
allow the Central Election Commission to
disclose the turnout after the first day of
the referendum, with the aim of mobilizing
voters to show up on the second day.

The Pope John Paul II summoned Poles
to vote in favor of EU membership. This
was followed by a letter, read in Catholic
churches throughout the country on 1 June,
where bishops called to vote in the EU referendum.
Further, the Government introduced
other minor facilities to strengthen the participation: students were allowed to vote
in universities, as many of them would not
have been able to travel home, and free
rides to the polling stations were provided
by Warsaw taxis for the elderly.
Also, amendments to the law on referendum allowing to publish data on voter
turnout on the first day of the vote, to be
able to mobilize the electorate to vote on
the second day.

Table 5. The influence of the position of Pope John Paul II on the views of respondents
concerning the EU integration
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Final Results
Table 6. The impact of information campaigns on electoral decisions of the respondents
Wpływ kampanii informacyjnych na decyzje wyborcze
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Poland does hold a binding referendum (not a consultative one).
Turnout after the first day of voting
was 17 per cent. Ultimately, the final
turnout was 58.9 per cent and the
proportion in favor of integration
was 77.5 per cent. Public opinion
research carried out immediately
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after the referendum showed that
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the referendum campaign. However, 24 per cent said that they voted for membership influenced by
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of information campaigns.
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Charter of Fundamental Rights
of EU – judicial perspective

1. Forward
Without any doubts incorporation of the Charter of Fundamental
Rights into the EU Treaties should
be considered as the most serious
constitutional reform in the EU legal system during the last decade.
With that step the UE formally proclaimed protection of human rights
as one of its most fundamental
principles. How that principle – effective protection of human rights
in EU – will be implemented in
practice? It is too early to offer even
preliminary answer to that question. However we may be able to
trace judicial reaction to the fact
that the Charter constitutes part of
constitutional framework of EU.
The Charter’s prime objective is to
make fundamental rights more visible1.
The text is not intended to establish new
rights, but to assemble existing rights that
were previously scattered over a range of
sources including the European Conven1
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Terms „fundamental rights” and „human rights”
are being used interchangeable.

tion on Human Rights and Fundamental
Freedoms (ECHR) and other Council of
Europe (COE), United Nations (UN) and
International Labour Organisation (ILO)
agreements.
The Charter applies to the EU institutions (European Commission, European
Parliament, European Council, the Council, the Court of Justice of the European
Union, European Court of Auditors and
European Central Bank) and bodies set up
under secondary legislation (such as Europol, Eurojust, the European Economic
and Social Committee, and the Committee
of the Regions). All such EU institutions
and bodies must conform to the rights and
observe the principles proclaimed by the
Charter.
The Charter also applies to all EU member states, but only when they are acting
within the scope of EU law. The Charter is
accompanied by explanations, which provide a guide to interpretation and are to be
given due regard by the courts (article 52(7)
Charter).
My paper is composed of two parts.
In the first I will attempt to comment
on the legal validity of the Charter in
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a Polish legal system and in the second to explain how the Court of Justice of the UE interpret the Charter.

justiciable rights. Title IV deals with
solidarity rights, such as the right
of collective action and the right to
health care. The Protocol is intended to prevent these rights from being directly enforceable in the three
member states. However, most of
the rights in Title IV are already recognised as general principles of EU
law, which means that they can be
enforced in national courts without
invoking the Charter. As a result, it
is doubtful to what extent article 1(2)
will really constitute a substantive
opt-out.

2. The Charter in a Polish
legal system
Discussing the first issue one has to be
aware that the Protocol 30 to the Lisbon
Treaty on the Application of the Charter
of Fundamental Rights of the European
Union to Poland and the United Kingdom
(the Protocol), and endorsed by the Czech
Republic upon signature of the Lisbon
Treaty, has cast some doubt on the enforceability of the Charter in courts of those
member states. However, the general consensus is that article 1(1) of the Protocol
merely clarifies that the Charter does not
extend the ability of the EU courts to find
domestic legislation incompatible with it.
The Charter can only be used when a case
falls within the scope of EU law. Consequently, the Protocol should not be considered as an “opt-out” for the three member
states applying it. Nevertheless, the Protocol has caused some confusion. Therefore
very helpful is the ECJ judgment under
the preliminary reference procedure which
clarified the precise status of the Charter
in the UK and Poland2. ECJ stated that
the Protocol does not have an exclusion
effect in those countries and provisions of
the Charter should be seen as applicable in
their legal systems.
Having said that, it is quite obvious
that article 1(2) of the Protocol in fact
had been intended to be an optout. Article 1(2) provides that nothing in Title IV of the Charter creates

2

Judgment 21 December 2011 in joint cases
C-411/10 and C-493/10.

Analysis made by Jacek Chlebny3
proves that to date, there has not been any
elaborated case law on the impact of the
Protocol on Polish legal system. In one of
the judgments a restrictive view has been
presented which could be understood that
under the Protocol the applicability of the
Charter is excluded in relation to Poland4.
However, as J. Chlebny rightly concluded,
opinion expressed in the judgment has not
been supported by convincing legal arguments. Polish doctrine tends to argue that
the Protocol does not constitute an opt-out
clause from the Charter5. It seems obvi3

4

5

See Answers to the questionnaire by Dr Jacek
Chlebny, judge of the Supreme Administrative
Court of Poland, in: Association of the Councils
of State and Supreme Administrative Jurisdictions
of the European Union, 23rd Colloquium in Madrid, 25/26 June 2012, in: http://www.juradmin.
eu/index.php/en/colloques-top-en/246-23rdcolloquium-in-madrid-from-25-to-26-june-2012
Judgment Regional Administrative Court in Warsaw of 29 April 2010 (no file IV SA/Wa 1968/09),
see Chlebny, op. cit. footnote 5.
A. Wyrozumska, Znaczenie prawne zmiany statusu Karty Praw Podstawowych Unii Europejskiej
w Traktacie Lizbońskim oraz Protokołu Polsko-Brytyjskiego (The Legal Significance of the
Change of the Status of the Charter of Funda-
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ous that the Charter should be applied in
Poland although with some restrictions
deriving from the Protocol. The additional
complications arise from the fact that the
Protocol lacks clarity and its content is
open to different interpretations. As the
result it is impossible to predict how courts
will interpret the Protocol. One may support J. Chlebny’s view that a national judge
should neither ignore the Protocol nor the
applicability of the Charter. However, contrary to the above mentioned Author, I am
of the opinion that if the Charter offers
rights that have not been protected so far
in a Polish legal system, the Charter alone
may create the basis for safeguarding such
rights. According to art. 1 of the Protocol:
“1. The Charter does not extend the ability of the Court of Justice of the European
Union, or any court or tribunal of Poland
or of the United Kingdom, to find that the
laws, regulations or administrative provisions, practices or action of Poland or of
the United Kingdom are inconsistent with
the fundamental rights, freedoms and principles that it reaffirms“. That wording does
not exclude possibility to claim that certain
Charter’s rights, which are not covered by
the national system should be brought before Polish courts.
The other controversial issue concerns provisions of the Title IV of
the Charter. According to art. 1.2 of
the Protocol: “/…/ nothing in Title
IV of the Charter creates justiciable
rights applicable to Poland or the
United Kingdom except in so far
as Poland or the United Kingdom
has provided for such rights in its

mental Rights in the Treaty of Lisbon and the Polish–UK Protocol), Przegląd Sejmowy (The Sejm
Review), no 2(85)/2008, pp. 34.
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national law”. That wording is sufficiently clear. Rights provided for in
Title IV of the Charter do not create justiciable rights applicable to
Poland as long as these rights have
not been recognized in the Polish
legal system. As for Article 2 of the
Protocol, it concerns only these
provisions of the Charter that refer
to national laws and practices (for
example, Art. 10 par. 2 of the Charter – so called conscience clause).
These provisions of the Charter are
applied to Poland to the extent that
the rights or principles that they
contain are recognized in the law
or practices of Poland.
In the academic legal writings, different opinions have been expressed that
tend to limit the consequences of the Protocol. In particular it is invoked Article 6
par. 3 TUE which reads that fundamental rights, as guaranteed by the European
Convention for the Protection of Human
Rights and Fundamental Freedoms and
as they result from the constitutional traditions common to the Member States,
shall constitute general principles of the
Union’s law. It is said that protection may
be granted under Article 6 par. 3 TUE,
since the rights and freedoms enshrined
in the Charter may constitute at the same
time general principles of the EU law.
However, this protection cannot extend
to the new rights or those that do not constitute general principles of the EU law6.
All this seems pretty conclusive: Protocol
30 is not (generally) an opt-out, a view that
the Court seemed to confirm in NS, as Saeedi became when it was referred to the Court,
6

See Chlebny, op.cit. and the literature quoted by
him.
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1(1) of Protocol (No. 30) explains Article
51 of the Charter with regard to the scope
thereof and does not intend to exempt the
Republic of Poland or the United Kingdom
from the obligation to comply with the provisions of the Charter or to prevent a court
of one of those member states from ensuring
compliance with those provisions.
In that context we are entitled to ask
why Poland joined that Protocol? In case of
Great Britain situation is clear. Authorities
were afraid of consequences of legal claims
concerning social rights. But Poland was
not persuaded by those arguments. Our
government at that time, while accepting economic face of EU integration, was
opposing its human rights aspects being
afraid that European standards enshrined
in the Charter may possibly undermine so
called traditional values. Strangely enough
till today Poland is not able to denounce
that Protocol in spite of the present government assurances that it is not opposing it.
3. The Charter in the jurisdiction of
the EU Court of Justice
With a view to conducting a more systematic survey of the Court’s approach to
Charter claims, an analysis of the available
cases in which the Court referred to the
Charter from the time it gained binding
legal effect in 2009 until the end of 2012
has been carried out7. The Court of Justice
made reference to provisions of the Charter
7

See: After the EU Charter of Fundamental
Rights: The Court of Justice as a Human Rights
Adjudicator? Gráinne de Búrca, in: NEW YORK
UNIVERSITY SCHOOL OF LAW PUBLIC
LAW & LEGAL THEORY RESEARCH PAPER SERIES WORKING PAPER NO. 13–51.
See also Filippo Fontanelli, The European Union’s
Charter of Fundamental Rights two year later, in:
Central Studi sul Federalismo, Vol. 3, issue 3, 2011.

of Rights in at least 122 judgments, and
the General Court in at least 37 judgments during this period. In 27 of these
122 judgments, the CJEU engaged in some
detail and substance with arguments based
on one or more provisions of the Charter,
while in 7 of its 37 judgments the General
Court did so.
The analysis proved that the Charter has
already created a significant changes in the
attitude of the Court to human rights8. This
has led to some key decisions, in cases such
as Volker and Schecke9 and Test-Achats10,
where the Court has declared EU legislative provisions contrary to the Charter.
In the first mentioned case the Court
struck down UE Regulation requiring individuals to agree that in order to receive
money from EU agricultural funds, their
personal data and amount of funds they
receive had to be recorded on a publicly
accessible website. Based on the provisions
of the Charter the Court ruled that it is
incompatible with fundamental rights to
privacy. In the second the Court ruled that
Charter’s prohibition on discrimination
based on gender has been violated by the
EU regulation (see more about the case
below).
At that stage one can distinguish
between three, overlapping effects
of the Charter: (1) direct impact,
where the Charter has resulted in
concrete reforms to EU and national law; (2) indirect impact, where
the Charter has steered the development of other rules and possibly

See, The Charter, the Court – and the Crisis, Catherine Barnard, in: Legal studies research, University of Cambridge, paper no 18/2013.
9
Case C‐92/09 and C-93/09 Volker and Schecke,
judgment of 9 November 2010.
10
Case C-236/09 Test‐Achats [2011] ECR I–0009.
8
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precipitated a reconsideration of
earlier hierarchies; and (3) shadow
effect, where the Charter itself is
not cited but the decision can be
understood against the backcloth
of the Charter.
The original purpose of the European
Union’s Charter of Fundamental Rights
was to consolidate those fundamental rights
applicable at the EU level into a single
text “to make their overriding importance
and relevance more visible to the Union’s
citizens” As such, it should have served as
a showcase of the achievements of the EU
in the field of human rights protection. This
effort was premised on the reassuring assumption that the rights listed would not
entail additional State duties; the modest
purpose of the Charter, as reflected in the
Preamble, was that of “making those rights
more visible”, not to create them anew (nor
to extend the existing ones).
Granted, all rights listed in the Charter
are traceable either to the common constitutional traditions, the general principles of
the EU, the European Convention on Human Rights (ECHR), the European Social
Charter or other shared instruments. However, not all of them were already recognised
as fundamental principles of the EU. The
Charter did not invent any new rights, but
certainly smuggled into the Union some
that had not been previously contemplated
as Union rights per se. The drafters put together civil, political and cultural rights, on
the one hand, and a selection of social and
economic rights, on the other hand.
This approach had been deliberately avoided in previous codification efforts (e.g. the ECHR is mostly
concerned with the former kind of
rights, but consider also the sepa-

60

ration of the 1966 UN Covenants).
The classic (and simplistic) view is
that civil rights and liberties mostly
require that States abstain from
acting against them (a negative
obligation), whereas economic
and social rights impose a positive obligation on States to provide
their citizens with tangible benefits,
through which the enjoyment of
those rights is possible. Accordingly, States are reluctant to enter
into commitments.
Instead, the concept that no new State
obligations could be derived from the
Charter prevented at the outset the trite
debate about negative and positive obligations, and defused concerns that positive rights, once written into the Charter,
might give rise to obligations enforceable
in courts. In fact, the reality now might be
a little different, and the issue of enforceability of positive obligations might indeed
arise (see the cases analysed below).
Concern about the direct invocability of
certain norms is, in fact, visible in the Charter itself, which specifies that its provisions
can be either rights or principles (or both).
The main purpose of this distinction was
clearly to single out those clauses that could
not be deemed directly enforceable, and
Art. 52(5) – a clause that was introduced
at the request of the United Kingdom –
tries to make this point painstakingly clear.
However, in order for this distinction to be relevant a head-count
would be necessary: which of the
provisions are rules and which are
principles? The Charter is silent or
ambivalent on this point, and the
Presidium’s explanations failed to
establish clear distinctions. Ulti-

Charter of Fundamental Rights of EU – judicial perspective

mately, it seems to be something
for case-law to decide upon; the
courts will clarify which principles
deserve direct application, i.e.
which economic rights impose
positive obligations on Member
States.
Together with the allegedly descriptive
nature of the Charter, the most important
limitation for its applicability, which should
have initially reassured recalcitrant Member
States to approve the document, is that it is
only binding on EU bodies and on Member
States when they “are implementing Union
law.” A contrario, States have no obligation
to comply with the Charter when they are
not acting as the EU’s agents when acting
on purely domestic matters. However, this
specification merely shifts the focus to the
next question: when is it that States act in
the implementation of EU law? Already in
early cases the Court found that EU human rights law applies to Member States
not only when they are implementing EU
law, but whenever they are “acting within
the scope of Community law”11. If this
is the criterion, then the Charter applies
not only when States directly implement
an EU norm, but also when they derogate
therefrom, maybe even when their acts may
simply affect Union law at large. The external limits of the Charters’ effects are still to
be delineated, admittedly, and will probably
remain unresolved unless the Court of Justice of the EU (CJEU) sets up a new test
to identify them12.
Indeed, the divide between national and EU legislation, on which
the limits to the applicability of the

Case C-260/89/ERT [1991] I–2925, see in particular para 43.
12
See Fontanelli, op.cit. pp. E–26.
11

Charter are based, is fated to be
blurred, if only due to the combined
effects of the principle of non-discrimination and the case-law on
citizenship. Also, the incorporation
doctrine (whereby the EU has the
domain over national regulations
affecting the preconditions for the
enjoyment of EU rights) might expand the reach of EU competences
and, subsequently, that of its human
rights scrutiny.
In summary, it appears that the safeguards provided for in the horizontal
clauses of the Charter will hardly suffice
to contain the expansive force of EU competences. Granted, this might happen at
a faster or slower rate, and this creeping expansion would not necessarily be motivated
by a willingness to apply the Charter.
Although the Charter purportedly did
not add to State obligations already in
place, Member States were privy to its potentially innovatory nature, and preferred
to endorse the Charter as a solemn declaration, deprived of binding force. This was
due, among other things, to the fact that
some of the social and economic rights of
the Charter already existed in the European Social Charter, but these were subject to
a very soft system of enforcement and their
inclusion into a new, binding Charter was
perceived as an unwelcome leap towards
a status of effectiveness and justiciability13.
4. Horizontal effect the Charter
The Court ruled that: “the fact that certain provisions of the Treaty are formally
addressed to the Member States does not
prevent rights from being conferred at the
13

Fontanelli, pp. E–27.
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same time on any individual who has an
interest in compliance with the obligations
thus laid down”14. Such considerations
must, a fortiori, be applicable to Article
48 of the Treaty [on discrimination on
grounds of nationality], which is designed
to ensure that there is no discrimination on
the labour market.
Along these lines, the Court found
no objection to granting the same
horizontal treatment to the general principle of non-discrimination
on grounds of age, and indirectly
showed the way to treat the postLisbon Charter. Indeed, the Charter
obtained the “same legal value as
the Treaties”, therefore becoming
an integral part of the primary law
of the EU and a possible parameter of adjudication for the CJEU
and national courts dealing with
EU matters. The Charter itself tries
to limit the reach of its application, and vigorously recalls that it
is binding only on public bodies of
the Union. It has, in other words, an
exclusively vertical effect.

However one is entitled to ask if that
wording would that be enough to block the
Court from applying Defrenne to Charter rights? And if so, would it make any
difference, given that general principles of
identical content are readily applicable. It
would be ironic if the Charter, just after
becoming binding, were virtually superseded in the context of horizontal disputes
by the general unwritten principles of the
EU, which provide for the protection of the
same fundamental rights, but enjoy more
incisive application.
14
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See Case 43/75 Defrenne v Sabena [1976] ECR
455, par. 31.

The first cases of direct application of
the Charter MCB15, the CJEU was asked
whether Art. 7 of the Charter (right to
family life) affected the interpretation of
the Brussels II bis Regulation as to the
wrongfulness of the behaviour of a mother
who removes her children from the country of the father, without his consent. In
the main proceedings, the parents were not
married, and under Irish law the father did
not have the right to custody of the children. Therefore, formally, the mother had
the right to choose the place of residence
of the children and, when she removed
them, the father could not obtain a court
judgment declaring the wrongfulness of
her conduct. The father assumed that the
peculiarity of Irish law disproportionately
affected his parental rights and that the
Regulation should have been interpreted in light of the Charter (and of Art. 8
ECHR), so as to afford the natural father
with custody rights de jure. This would
have allowed him to seek a court declaration of the wrongfulness of the removal of
his children by the mother.
The CJEU confirmed that the Regulation must be construed to allow a parent
with custody to invoke the wrongfulness
of removal without his consent. However,
custody rights are conferred exclusively
according to domestic law; a subject matter that, under Art. 51(2) of the Charter,
is outside the competence of the EU, i.e.
outside the reach of the Charter. The caselaw of the ECtHR was of little help to the
father’s cause: a similar case was resolved
by the Strasbourg court in recognising that
national legislation conferring custody
rights on only one of the natural parents
was legitimate, provided that the other had
15

Case C-400/10 PPU McB (5 October 2010).
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the right to seek a court order reversing this
initial allocation (this being the minimum
standard of protection that the Convention
ensures). In its ultimate analysis, the CJEU
(in complete agreement with the Advocate
General) rejected the extensive interpretation of the Regulation advocated by the
father in the main proceedings, and arguably made clear that, for the time being, it
was not keen on abusing any incorporation
doctrine in order to expand the competence
of the EU.
However as mentioned above in
Schecke the Court invalidated some clauses of a regulation for violating a norm of
the Charter, and this case marked the first
time that the Charter was actually used as
a determinative standard of review for the
legality of an EU act of secondary legislation.
In another significant case the
DEB16, the Court was called upon to
answer a preliminary question: the
referring judge had asked whether
EU law precluded, in the context
of a procedure aimed at obtaining compensation for State liability
under EU law, a national rule making the pursuit of a claim subject to
an advance payment in respect of
costs, without entitling legal persons to benefit from legal aid when
they are unable to pay that deposit
disbursement. The referring judge
pointed to a possible conflict of the
domestic rule with the principle of
effectiveness, requiring that “the
detailed procedural rules governing actions for safeguarding an individual’s rights under EU law must
not make it in practice impossible

16

Case C-279/09, DEB (22 December 2010).

or excessively difficult to exercise
rights conferred by EU law”.
The Court noted that the principle of
effective judicial protection is a general
principle of EU law, stemming from the
constitutional tradition of Member States
and protected under the ECHR (Articles
6 and 13). After recalling that the same
principle is also provided for in Art. 47 of
the Charter, the Court took cognizance of
the equivalence with Art. 6 of the ECHR,
as required under Art. 52(3) of the Charter, and deemed it “necessary to recast the
question referred so that it relates to the
interpretation of the principle of effective
judicial protection as enshrined in Article 47 of the Charter”. The decision then
detailed an impressive study of ECtHR
case-law on legal aid, stemming from the
seminal judgment Airey v. Ireland. The
analysis confirmed that it is possible for
legal persons to receive legal aid, in light of
their specific situation and needs, and that
it is incumbent on the national court “to
ascertain whether the conditions for granting legal aid constitute a limitation on the
right of access to the courts which undermines the very core of that right; whether
they pursue a legitimate aim; and whether
there is a reasonable relationship of proportionality between the means employed
and the legitimate aim which it is sought
to achieve”.
In other words, States (national courts) are provided with the
margin of appreciation to decide
whether to grant such benefit or
not – after all, this is the customary approach adopted by the
ECtHR when it comes to costly State
obligations. However, national authorities acting as EU bodies must
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justify their decision under certain
criteria (of proportionality and nonarbitrariness), in order not to incur
a finding of violation (both of the
Charter and the Convention).
As mentioned above in March 2011 in
Test-Achats case, the Court declared the
invalidity of the provision of a Directive
whereby States could allow insurance providers to use gender-related statistical data
in their risk assessment calculation for the
determination of premiums and benefits.
This clause had already been designed as
an exception to the rule prohibiting the use
of sex as a determining factor in the calculation of premiums and benefits, but the
Belgian Constitutional Court submitted
a preliminary question, raising doubts as
to the possible violation of Art. 6(2) of the
Treaty on European Union (TEU), in connection with the general principle of nondiscrimination (on grounds of sex).
The CJEU immediately reframed the
question in light of the new regime of fundamental rights. Granted, Art. 6(2) TEU
commands the Union to respect fundamental rights, but there is no longer a need
to look far to identify those rights since
“fundamental rights are incorporated in the
Charter.” Accordingly, the relevant norms
are Articles 21 and 23 of the Charter. In
this case, the solid EU case-law on nondiscrimination on grounds of sex spared
the Court from looking at the ECHR: the
Court needed no lesson. The provision ran
counter to the very purpose of the Directive,
leaving no room for arguing that it served
some general interest of the EU, alternative
to that of the elimination of inequalities
based on sex. There was another difficulty in
this case: after all, it is reasonable to expect
that insurance premiums and benefits are
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not uniform for all clients, and that their
differentiation is based on the analysis of
statistical and factorial data. In other words,
it would seem acceptable that a different
treatment is accorded to persons in different factual situations, and that insured users
are grouped into risk-homogeneous (and
price-homogeneous) categories.
Intuitively, purely statistical data
cannot be imputed a discriminatory intent/effect only because they
are broken down by sex; it appears
to be objective enough to justify
economic differentials in insurance
contracts. Moreover, it has not
been demonstrated that one sex
is discriminated against because
of this calculation practice, either
directly or de facto since statistical
data related to sex-sensitive presumptions points at differently increased levels of risk for both sexes.

Even in the absence of a prejudice,
however, the very use of sex as a distinctive
category is illegal in the EU: “...the use of
a person’s sex as a kind of substitute criterion for other distinguishing features is
incompatible with the principle of equal
treatment for men and women”. In other
words, to use WTO jargon, even before
checking whether the challenged measure
had a disparate impact on one of the two
sexes and therefore afforded protection to
the other, the CJEU struck it down for not
treating men and women as “like products” – absit iniuria verbis. Sex is not a valid
comparator for any other purpose than the
adoption of affirmative actions in the EU’s
legal order.
Quite an important statement
in that context was issued by the
Advocate General Kokott. In her
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Opinion she stressed: “While TestAchats is of the opinion that [the
measure infringes the principle of
equality], all the Member States
and European Union institutions
involved in the proceedings are of
the opposite view. The European
Union is a union based on the rule
of law; neither its institutions nor its
Member States can therefore avoid
a review of the question whether
the measures adopted by them are
in conformity with the ‘basic constitutional charter’ of the European
Union, as it is set out in the Treaties”.
This obvious statement is nevertheless
a nice illustration of the rule of law in action: an individual can corner all the institutions and the bodies of the Union, if their
claim is founded. It also portrays the role of
the Charter as an inherent limit to the action of the EU based on the rule of (human
rights) law.
In September 2011, the Court decided
two cases dealing with prohibitions of discrimination based on age17. The Court was
asked to rule whether the provisions being
challenged did in fact entail an unjustified or disproportionate discrimination on
grounds of age.
The facts were relatively straightforward. Some German employees had challenged the relevant rules of the collective
pay agreements stipulated by the social
partners and that governed the treatment
of the employees working for the public administration. Under these collective
agreements, employees were divided into
17

Cases C-297/10, C-298/10, Hennigs v. Eisenbahn-Bundesamt, Land Bahn v. Mai, decision 8
September 2011.

salary groups and basic pay in the salary
groups was determined according to age
categories. The age-related classification,
according to the referring German courts,
could represent an instance of discrimination on grounds of age, because it would be
comparatively disadvantageous for younger
employees whose work experience is analogue to that of older ones.
The Court identified the discriminatory edge of the challenged
measures, and carried out the
proportionality test to ascertain
whether they were justifiable in light
of the pursued objective, which was
alleged to be the interest of rewarding work experience. Predictably,
the Court found that the group
classification depending purely on
age-related data could not stand
up to scrutiny. Interestingly, the
Court noted that it was not relevant
that the challenged provisions were
set in collective agreements, and
that the right to collective bargaining is protected under Art. 28 of the
Charter. Indeed, the fundamental
right to collective bargaining must
be performed in compliance with
EU law, including the provisions of
the Charter. When social partners
negotiate with a view to stipulating
an agreement affecting the matters
covered by Directive 2000/78, their
contractual autonomy cannot prevail over EU law.

Incidentally, the Court also allowed the
age-related scheme to survive provisionally in order to avoid that the transition to
the new one would cause a loss of income
for many employees; a choice that recalls
the rationale of Test-Achats (where the
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discriminatory measure was also struck
down because of its potentially permanent
nature).
In October 2011, the much-awaited
Brüstle decision was published18. In a preliminary ruling, the Court stated that, for
the purpose of patentability under a Directive, the formula “human embryo” encompassed virtually any human ovum (either
fertilised or with a transplanted nucleus, or
otherwise artificially induced to develop),
whereas it would be for national courts to
decide whether stem cells obtained from
a human embryo at the blastocyst stage
qualify as a “human embryo” and, accordingly, are not patentable.
The legal issue was the interpretation of
the “human embryo” formula, because the
Directive clearly excludes from patentability inventions based on the use of human
embryos for commercial purposes, as their
commercial exploitation would be contrary
to ordre public or morality. The Charter
seems to dictate some relevant principles in
Articles 1 and 3. Art. 1 proclaims inviolability of human dignity, whereas art. 3 (2c)
prohibits making the human body and its
parts as such a source of financial gain.
The Court rather than listing
the Charter among the relevant
sources of guidance, the Court
mentioned the preamble of the
Directive, and in particular recital
No. 16 which reads: “... patent law
must be applied so as to respect
the fundamental principles safeguarding the dignity and integrity
of the person”. In so doing, it made
the central issue of the case internal
to the Directive, thereby defusing
the risk that such a delicate matter

18
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Oliver Brüstle v. Greenpace e.v. 18 October 2011.

would be decided once and for all
under the Charter.
This move was understandable, and yet
stopped short of magnifying the synergy
between the Directive and the Charter.
In December 2011, the Court of Justice issued a preliminary ruling on the requests raised by an English and an Irish
court19. The fact-pattern was similar in the
two main proceedings: some Afghani, Iranian, and Algerian citizens had submitted
an asylum request to the authorities of the
UK and Ireland, after first accessing the
territory of the EU through Greece. Under Regulation 343/2003, XCI the State
in charge of the asylum application was
Greece, but Art. 3(2) provides all Member
States with the possibility to examine an
application from a third country national
that is not its responsibility, rather than to
transfer them to the responsible State.
The referring judges asked the Court
whether the right to examine a third-party request, under Art. 3(2), falls within
the reach of EU law, and should accordingly be exercised with due regard to the
primary law of the Union, including the
Charter and Art. 6(1) of the TEU. The
Court responded in the affirmative, noting that although Art. 3(2) only conferred
a discretionary power on Member States,
it had to be read in the framework of the
Common Asylum Policy and therefore
could not escape from the principle of
EU rule of law. Accordingly, the Court
noted that national authorities, in their
capacity as bodies implementing EU law,
must exercise that discretionary power in
19

Joint cases C-411 N.S. v Secretary of State for the
Home department, C-493/10 M.E. and others
v Refugee Applications Commissioner and Minister for Justice, Equality and Law Reform, judgment 21 December 2011.
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compliance with the Charter, and in particular with the prohibition of degrading
and inhuman treatment. This might lead
the national authority to take charge of an
application, which is not its responsibility
if transferring the applicant to the responsible State might expose them to the risk
of inhumane and degrading treatment.
This seemed to be the case in the main
proceedings, due to the difficulties encountered by Greek authorities in dealing
with the flow of immigrants and granting
them adequate assistance. However, this
cannot mean that any violation or alleged
violation of a fundamental right by the responsible State entitles the third State to
exercise its power under Art. 3(2) of the
Regulation: an automatism of this kind
would be against the basis of reciprocity
and mutual trust which is the backbone of
the asylum system. Only serious violations
reflecting systemic flaws in the country’s
ability to ensure the dignity of asylum
seekers may, and indeed must, be taken
into account for the purpose of the discretionary decision under Art. 3(2).
The final issue, therefore, is how
to assess one country’s record on
fundamental rights’ protection
for the purpose of exercising the
power of decision under Art. 3(2).
In this respect, the Court turned to
the case-law of the ECtHR, not so
much looking for normative or judicial guidance, but rather to borrow the set of evidence that had
led the Court of Strasbourg some
months before to rule that Greece’s
treatment of asylum seekers was so
unsatisfactory that Belgium, merely by complying with the duty to
transfer an applicant to the respon-

sible State, committed a violation of
Art. 3 of the Convention. The facts
and background of the MSS case
before the ECtHR were comparable
to those in the main proceedings
leading to the request for a preliminary ruling, and the ECtHR based
its findings on several reports available to the general public. In light
of this, the Court dismissed the arguments of the Italian, Polish and
Belgian governments, which had
argued that it is not possible for
a State to know with reasonable
precision to what degree human
rights protection is exercised in the
responsible State, for the purpose
of making a reasoned decision under Art. 3(2) of the Regulation. Ultimately, the Court ruled that a State
must make use of the discretionary
power of taking charge of an asylum request that is not its responsibility, when it cannot ignore that
not doing so would result in a likely
serious violation of a right protected by the Charter. Interestingly, this
case shows the ‘ECHR-ification’ of
the Charter, insomuch as it clarifies that Member States must not
only protect the fundamental rights
listed therein, but will also incur responsibility for failure to avoid a serious violation committed by other
subjects (in this case, the responsible State). In the framework of the
Convention, this has led to a quasi-horizontal effect of the rights and
duties derived therefrom, because
States have been found liable for
not protecting individuals from serious violations committed by other
individuals.
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5. Concluding remarks
The case-law, both at the Court of Justice of the EU and Polish courts, is far too
scant to allow for far-reaching predictions
as to the future role of the Charter in cases
dealing with protection of human rights.
However, it is clear that reference to the
ECtHR and its case-law is no longer a matter of nicety and comity but an actual precondition for the application of the Charter.
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At the EU level it remains to be seen
how the CJEU will choose to treat the doctrine of the margin of appreciation, which
appears to run counter to the policy of uniform application of EU law that has always
been of special concern for the CJEU.
As for Polish courts they will have to
accept the reality that human rights and
freedoms enshrined in the Charter will play
a role of principal models.

Michał Kowalski
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The Right to a Fair Trial
in Administrative Proceedings According to the Standards and Trends of Selected
European Union Member
States

he aim of this paper is to present
the recent European trends and
standards pertaining to the right to a fair
trial in administrative proceedings by comparing the legal systems of three European
Union Member States, and namely Austria,
Germany, and Poland. Observing the recent changes, particularly within the Austrian and Polish legal systems, has enabled
indicating marked trends mainly concerning the system of instances in the administrative procedure and strengthening the
reformative powers.
Some attention has also been devoted
to the restrictions of the right to a fair trial
in administrative proceedings which arise
from court fees and compulsory representation by a lawyer. The paper also discusses
the abuse of right to a fair trial and the discernible trend towards moving away from
formalist model of adjudication towards
argumentative method of substantiating
judgments. Selecting these issues for analysis has been dictated by the willingness
to examine the latest changes and trends

within administrative judiciary in Europe.
The article highlights solely the selected
and most crucial issues within this scope.
Certain other issues have merely been indicated by mentioning existing solutions
in three selected European Union Member States, as depicting all these issues in
great detail fails to lie within the ambit of
this paper.
The right to a fair trial is one of the
human rights. This principle derives from
international agreements to which European countries are parties, i.e. Article 6 of
the Convention for the Protection of Human Rights and Fundamental Freedoms1,
1

Convention for the Protection of Human Rights
and Fundamental Freedoms [Dz. U. ( Journal of
Laws) of 1993, No. 61, item 284]. The European
Court of Human Rights regards as falling within the scope of Article 6 § 1 proceedings which,
under domestic law, come under public law and
whose result is decisive for private rights (for instance: building permission CASE OF SPORRONG AND LÖNNROTH v. SWEDEN
Application No.: 7151/75; 7152/75, permission
in connection with requirements for carrying on
an occupation CASE OF BENTHEM v. THE
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Firstly, within the meaning of the
relevant case law on administrative
disputes of the European Court of
Human Rights based on Article 6 of
the Convention for the Protection
of Human Rights and Fundamental Freedoms “everyone is entitled
to a fair and public hearing within
a reasonable time by an independent and impartial tribunal established by law”. Secondly, the effective
judicial review of administrative acts
to protect the rights and interests of
individuals is an essential element of
the system ensuring human rights.
The Recommendation provides
a number of standards which should
be met by the national administrative jurisdiction systems. These standards include, among other things,
an access to independent and impartial court, as well as, the right to
a public hearing and effectiveness of
judicial review.

Article 14 of the International Covenant
on Civil and Political Rights2 and Article
47 of the Charter of Fundamental Rights
of the European Union3. The standards
arising from the provisions of international instruments – despite originally
being designed for civil and criminal matters– apply in administrative court matters. Administrative courts shall administer
justice in this regard. They should ensure
that the right to a fair trial is respected and
protected in terms of administrative court
matters4.
Apart from the aforementioned legal
acts there are some rules, within the scope
of judicial review, arising from the acts of
“soft law”, and namely the recommendations of the Committee of Ministers of the
Council of Europe. The Recommendation
No. 20 of the Committee of Ministers to
Member State5 comprises the most crucial
recommendations on the judicial review of
administrative acts.
There are two essential reasons for
establishing this Recommendation.

2

3

4

5
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NETHERLANDS Application No.: 8848/80,
a license for serving alcoholic beverages CASE OF
TRE TRAKTÖRER AKTIEBOLAG v. SWEDEN Application No.: 10873/84 <http://hudoc.
echr.coe.int>. Such administrative decisions as well
as the others are controlled by Polish administrative courts. Thus, Article 6 § 1 of the Convention
applies to the proceedings in administrative court.
The International Covenant on Civil and Political
Rights [Dz. U. ( Journal of Laws) of 1977, No. 38,
item 167].
Charter of Fundamental Rights of the European
Union [Dz. U. UE. C (Official Journal of the European Union C) of 2007, No. 303, item 1].
M. Masternak-Kubiak [in:] M. Masternak-Kubiak, Tadeusz Kuczyński „Prawo o ustroju sądów
administracyjnych – Komentarz”, Warszawa 2009,
pp. 14, 15.
Recommendation Rec (2004) 20 of the Committee of Ministers to Member States on Judicial Review of Administrative Acts <www.coe.int>.

The range of judicial administration is
extensive. The term administrative acts refers to individual (administrative decisions
and orders) and normative legal acts (enactments issued by local government) physical
acts or actions by the administration taken
in the exercise of public authority, which
may affect the rights or interests of natural
or legal persons. The term also refers to any
refusal to act or an omission to do so in
cases where the administrative authority is
under obligation to implement a procedure
following a request (failure to act denotes
an inactivity of authority or the excessive
length of the proceedings)6.
6

B. Adamiak [in:] B. Adamiak, J. Borkowski, „Postępowanie administracyjne i sądowoadministracyjne”, Warszawa 2012, p. 382.
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The judicial review of administrative acts,
in turn, should be construed as examining
and determining the lawfulness of an administrative act by a court. National courts
or tribunals should be able to review any
violation of the law, including lack of competence, procedural impropriety and abuse
of power. Court should has the ability to
eliminate illegal administrative acts from
the legal circulation. All exceptions pertaining to judicial review should be strictly
specified. As a rule, the review should be
performed in conformity with law7.
The administrative acts can be controlled by various models of administrative judiciary. The European
administrative courts are organized
inconsistently. One should indicate
significant differences within this
scope. According to the principle
of European Community law, the
European countries possess procedural autonomy. Therefore, according to the aforementioned
principle, adopting relevant procedural provisions, which enable the
exercise of the right to a fair trial in
administrative matters, lies within
the competence of Member States.
It implies that the individual European countries enjoy their right to
shape organization, model, and
proceedings within administrative
jurisdiction independently, yet consider the following standards8.

7

8

Recommendation Rec (2004) 20 of the Committee of Ministers to Member States on Judicial Review of Administrative Acts <www.coe.int>.
Z. Kmieciak, „Postępowanie administracyjne
i sądowoadministracyjne a prawo europejskie”,
Warszawa 2009, p. 24; A. Wróbel, „Autonomia
proceduralna państw członkowskich, zasada efektywności i zasada efektywnej ochrony sądowej

As for the right to access to independent
and impartial court, the judicial review
should be conducted by a court where independence and impartiality are guaranteed by domestic law. The judicial review
of administrative acts may be entrusted to
special independent courts in all administrative court matters entirely, as it is in
Poland, or placed under the jurisdiction
of the ordinary courts, as it is common
in Common-law countries. In Spain and
Denmark, in turn, there are mixed systems,
which are partly based on the administrative judiciary, yet are subject to control of
the ordinary courts at central level, whereas
in the Czech Republic administrative matters in the first instance are considered by
special units of the ordinary courts. The Supreme Administrative Court hears appeals
from the ordinary courts9.
Court proceedings in administrative
matters should be at least of two-instance
nature. In order to present discrepancies
within this scope, the administrative judiciary systems in Austria, Germany, and
Poland were compared. In Austria administrative jurisdictional control is exercised
by two supreme jurisdictions, the Constitutional Court10 and the Administrative Tribunal. Nevertheless, until January 1, 2014
administrative courts of first instance still
failed to exist. Pursuant to Article 6 of the
Convention for the Protection of Human
w prawie Unii Europejskiej”, „Ruch Prawniczy,
Ekonomiczny i Socjologiczny” 2005, nr 1, p. 35.
9
M. Kowalski, „Prawo pomocy w systemie ochrony
praw człowieka”, Warszawa 2013, p. 217.
10
The decisions by the independent administrative chamber may be contested before the Constitutional Court If such decision interferes with
a public subjective right of a petitioner, which was
conferred upon him or her by Constitution or if
such decision is based on a general standard contrary to the Constitution.
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Rights, in 1991, a number of independent
administrative chambers were established
as a second authority in administrative
structure in order to ensure a two-stage
judicial procedure. The most prominent
one was the Independent Administration
Senate (Unabhängige Verwaltungssenate).
Other such chambers are competent for
asylum matters (the Independent Federal
Asylum Senate – Unabhängiger Bundesasylsenat), environment (the Independent
Environmental Senate – Unabhängiger
Umweltsenat) and, since 2003, for financial
matters (the Independent Finance Senate
– Unabhängiger Finanzsenat). All the aforementioned institutions, whose members act
independently, only resemble courts, however, formally they are part of the administrative segment of power. These institutions
are independent administrative bodies acting as the first instance of administrative
jurisdiction, however these fail to be independent and impartial courts within the
meaning of the international agreements
and the Recommendation11.
In Austria, a major reform of administrative jurisdiction system was introduced
on January 1, 2014. The reform is based on
the Administrative Justice Reform Act of
201212 and numerous implementation laws
and regulations of the Federation and the
Austrian states. It also involves a major reform of the Federal Constitution that includes a total rewriting of the Chapter on
Administrative Justice13. Austria’s federal
legislator adopted a so called 9+2 model,
which consists of the Federal Administra-

tive Court (Bundesverwaltungsgericht), the
Federal Fiscal Court (Bundesfinanzgericht),
and nine administrative courts in the federal states (Verwaltungsgerichte)14.
The reform created eleven new administrative courts, one for each of the nine
states, one for review of the decisions of
federal agencies, and one for the review
of administrative decisions in tax matters.
Nine state courts provide judicial review
over the acts of the administrative authorities of the states, in the implementation
of both state law and federal law. Appeals
from the decisions of these courts can be
heard by the Administrative Court of Justice (Verwaltungsgerichtshof )15.
The reform of the administrative
judiciary system in Austria did not
abolish the right to appeal before
the Constitutional Tribunal. One
can file a complaint to the Constitutional Court against judgments by
administrative courts, for alleged
infringements of constitutionally
guaranteed rights or the application of an unconstitutional law or
an unlawful order16.

In this context, the Austrian administrative judiciary introduced two-instance
system of administrative courts only on
January 1, 2014. Therefore, it may be indicated that single-tiered court system disappeared from the European administrative
judiciary entirely.
The German administrative court system seems to be more complex, as it consists
G. Grassi, “Major reform of administrative jurisdiction system takes effect as from 1 January
2014”, Schonher, <www.schonherr.eu>
15
E. Palmer, “Austria Administrative Courts Reformed”, The Law Library Of Congress, <www.loc.
gov>
16
G. Grassi, “Major reform of…”.
14

< www.juradmin.eu>
12
Verwaltungsgerichtsbarkeit-Novelle 2012, Bundesgesetzblatt I 2012/51, <www.lvwgooe.gv.at/
BGBL_I_51_2012.pdf>
13
Bundes-Verfassungsgesetz, Bundesgesetzblatt No.
1/1930, as amended, Articles 129-136.
11
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of three tiers. The control of administration
is ensured by independent and separate administrative courts in terms of organization and staff. Public law jurisdictions are
divided into general administrative jurisdiction, social jurisdiction, and tax jurisdiction. Administrative courts are competent
for disputes related to public law insofar as
a social or tax jurisdiction competence does
not exist. The Federal Administrative Court
of Germany (Bundesverwaltungs-gericht)
is the court of last resort. It hears appeals
from the Superior Administrative Courts
(Oberverwaltungsgerichte), which are the
courts of appeals for judgments made by
the courts of first instance, and namely the
administrative courts (Verwaltungsgerichte).
Moreover, the German labor court system
has three tiers, whereas the social and financial courts has only two17.
In 2004, Poland introduced a reform of judicial review of administrative acts. Pursuant to Article 236
of the Constitution of the Republic
of Poland of 2 April 199718, a two-tier administrative court system
was established. The Polish Supreme
Administrative Court (Naczelny Sąd
Administracyjny) is a court of cassation (court of last resort) which
hears appeals from lower administrative courts, namely the Polish
Voivodship Administrative Court
(Wojewódzki Sąd Administracyjny),
which is a court of first instance.
The Polish administrative courts are
separate and entirely independent
from other branches of power. It is

17
18

<www.juradmin.eu>
The Constitution of the Republic of Poland of
2 April 1997 [Dz. U. ( Journal of Laws) of 1997,
No. 78, item 483, as amended].

for administrative court to administer justice through reviewing the
activity of public administration.
As regards the access to judicial review, it
should be available at least to natural and
legal persons in respect of administrative
acts that directly affect their rights or interests. Another standard is that the cost
of judicial review complaint, which should
not be too high as not to discourage the
petitioner from bringing the judicial review
complaint.
The right to a fair trial is not
an absolute principle. It can be
limited by court fees and compulsory representation. Court fees
should incline the parties to reconsider the initiation of proceedings
before the court. Compulsory representation is aimed at ensuring an
adequate substantive level of proceedings before the administrative
court and raising the prestige of
legal measure.

In Austria, the petitioner must settle
a payment of €220 when filing for recourse
before the Administrative Tribunal or the
Constitutional Court. When compared
with Austria, in Germany court fees are
higher. The average court fees of the courts
of first instance, the higher administrative
courts, and the Federal Administrative
Court amount to €360, €480, €600, respectively. By contrast, in Poland a vast majority
of court fees are between €25 and €15019.
In terms of compulsory representation,
in Austria the recourse before the Administrative Tribunal must be signed by a lawyer or a tax adviser, while in Germany legal
representation is not compulsory in terms
19
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of filing a petition before the administrative court of first instance, nonetheless, each
party filing a petition must be represented
by a professional lawyer before the Superior
Administrative Court (a court of second
instance) and the Federal Administrative
Court. In Poland, in turn, there is no obligation to have professional lawyer in proceedings before the administrative court of
first instance. However, a cassation appeal
to the Supreme Administrative Court must
be prepared by a lawyer or a legal counsel.
A cassation appeal may be also prepared
by a tax adviser in matters of tax obligations and by a patent agent in matters of
industrial property20.
Legal aid should be available to persons
lacking the necessary financial resources
where the interests of justice require it.
Legal aid may be granted to a party to administrative court proceedings.
In Austria, legal aid may be granted to
a party to the proceedings before the Constitutional Court and the Administrative
Court to a full or partial extent, according
to the provisions provided by the Code of
Civil Procedure. The access to legal aid is
dependent on petitioner’s income and recourse chances for a successful outcome.
Legal aid may involve exemption from
court fees, as well as, costs for assistance
of a lawyer appointed by the chamber of
lawyers. Legal aid is granted by the Administrative Tribunal21.
In Germany, court fees may not be demanded from a party according to one’s
social status. The right to legal aid is decided upon by the respective court for the
hearing. The assistance of a lawyer may be
granted on request. The court determines
the success of legal proceedings by prog20
21
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nostication. The law sets the amount that
may be requested from a party in accordance to his or her income and properties.
If the administrative court refuses legal aid,
the parties are entitled to appeal to the Superior Administrative Court22.
In Poland, the right to legal aid
signifies that petitioner may be exempted from incurring court fees.
Legal aid is granted to a party either to a full extent or partial extent.
It is granted to a natural person to
a full extent if they demonstrate
that they cannot afford any costs
of proceedings whatsoever and to
a partial extent if they demonstrate
that they cannot afford some of the
costs of the proceedings without
affecting their financial existence
and of their family.

Legal aid may also be granted to a legal
person to a full extent if they demonstrate
they cannot afford any costs of the proceedings whatsoever or to a partial extent
if they demonstrate that they have insufficient resources to cover the full cost of the
proceedings.
Thus, the right to legal aid in administrative proceedings is intended for the poor,
which is of utmost importance, particularly in the proceedings before the Supreme
Administrative Courts where cassation appeal must be prepared by a lawyer or a legal
counsel owing to the right to legal aid, the
poor enjoy their right of access to court and
a fair trial. The presented models of judicial
review (Austria, Germany, Poland) meet
the standards provided within the scope.
The right to access to court implies the
problem of abuse of the right to a fair trial.
Unfortunately, parties to administrative
22
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court proceedings often abuse their procedural rights. By way of illustration, one
should invoke the judgments by the European Court of Human Rights and the
Polish Supreme Administrative Court, according to which it is unacceptable to use
proceedings rights contrary to their trail
purpose. In the light of the case law of the
European Court of Human Rights, the application of Article 6 § 1 of the Convention requires the existence of a dispute over
a right that can be said, at least on arguable
grounds, to be recognized under domestic
law. For instance, in the case of Gustafsson
v. Sweden, the European Court of Human
Rights has ruled that the dispute must be
genuine and serious. It may be related not
only to the existence of a right, but also the
scope and manner of its exercise. Furthermore, the outcome of the proceedings must
be directly decisive for the right23.
In turn, the Polish Supreme Administrative Court held that the petitioners, bringing a large number of
complaints to court for no apparent reason, abuse the right to a fair
trial. The necessity of paying court
fees inclines a party initiating judicial proceedings to contemplate filing an irrational complaint as well
as consider the legal consequences
resulting from such actions, i.e. the
payment of court fees. The Court
also stressed that it is unacceptable
to use procedural rights contrary to
their trial purpose. Each and every
personal right, including the right
to a fair trial granted in order to
protect the individual interests of
a person, should be exercised in
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accordance with its social objective. Behavior that formally complies with the letter of the law, yet
is inconsistent with the meaning of
the procedural institution, cannot
enjoy the court protection. In these
terms, one should assess the activity of a party, for which initiating
judicial proceedings constitutes an
aim in itself, yet does not serve the
interest of protecting the violated
rights24.
In another case, the Polish Supreme Administrative Court has ruled that the abuse
of the right to a fair trial is an autonomous
legal institution. It arises when a party to
the proceedings takes legitimate action for
purposes other than those provided by the
legislature. Any personal right, including
the right to a fair trial, is granted by the rule
of law in order to protect the interests of
the holder. This right should be exercised in
accordance with the purpose, for which it
has been established. In this light, the court
held that the abuse of the right to a fair trial
refers to instituting many proceedings for
other purpose than the protection of the
rights. Therefore, some proceedings commenced by a party may be considered as law
abuse. Consequently, the court may dismiss
the petition for legal aid due to law abuse.
The court stressed that assessing the legal
situation of a party in terms of law abuse
must be carefully analyzed, since it is necessary to be certain that the right to a fair trial
has not been limited25.
The actual trend in administrative jurisdiction is to move the competence of
Case of the Polish Supreme Administrative Court, No. I OZ 101/14, 20 February 2014, <ww.nsa.
gov.pl>
25
Case of the Polish Supreme Administrative Court,
II FZ 403/13,7 August 2013, <ww.nsa.gov.pl>.
24
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the administrative court in the direction of
full adjudication. There are two dominant
models of administrative jurisdiction in
Europe. In the model of cassative (verificative) jurisdiction, the administrative court,
granting the complaint against a decision,
sets aside the decision or dismisses it, if not
granting the compliant.
This model was typical for the Austrian administrative jurisdiction system
until the end of 2013. As part of the administrative judiciary reform in Austria,
administrative courts were granted relevant reformative (meritorious) powers on
January 1, 2014. Decisions by the administrative courts may be litigated by an appeal to the Austrian Constitutional Court
(Verfassungsgerichtshof – VfGH) which
is now also authorized to rule on the merits of the case. Such an appeal is open for
all administrative issues, but is admissible
only when the ruling depends on solving a legal issue which is of fundamental
importance. Similarly, a complaint to the
VfGH is permissible only with regard to
a ruling by the administrative court, but
not against an order by an administrative
authority26.
Since the Austrian administrative courts
have been granted reformative powers, it
can be said that the traditional model of
cassative (verificative) jurisdiction disappeared from the Austrian legal system. In
this respect, it can be stated that nowadays
there is a tendency for a strictly cassative
model to disappear entirely. In turn, the
so called system of hybrid jurisdiction becomes a standard in administrative judiciary.
26
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In dual (hybrid) jurisdiction, which
includes cassative jurisdiction with
elements of full adjudication, the
court judgment can substitute –
under certain circumstances – the
administrative decisions or other
acts. Another trend is that the administrative courts are more frequently authorized to make the
reformative (meritorious) judgments. There is a trend to make
administrative court proceedings
more effective and faster. The administrative court matters should
be settled within a reasonable time.
Reformative judgment enables the
completion of the case by the court
without resending it to the authority for reconsideration27.
This kind of jurisdiction is representative of the German administrative jurisdiction system, however it also appears in the
Polish jurisdiction system.
In Germany, pursuant to Section 113,
Subsection 2 of the German Code of Administrative Procedure (Verwaltungsgerichtsordnung – VwGO)28, in case where the
complaint to administrative court fails to
specify an amount to be paid or concerns
establishing such amount, the administrative court may establish a different amount
or replace the establishment of such amount
by another. Given that the premises for issuing a reformative (meritorious) judgment
exist, the court may alter the contested act
in terms of the amount of money. Reformative decision may refer to both an act,
according to which a party is obliged to pay
Z. Kmieciak, “Europejskie modele sądownictwa
administracyjnego”, ZNSA 4-5/2006, pp. 18, 19.
28
The Act of January 21, 1960 on Administrative Judiciary (Verwaltungsrechtsweg) Bundesgesetzblatt.
I S. 686.
27

The Right to a Fair Trial in Administrative Proceedings According to the Standards and Trends...

a certain amount of money or an act, according to which a party may seek money.
The power of the German Court to reformative adjudication is, thus, limited and it
should be regarded as an exception to the
principle of cassation29.
In Poland, according to Article 154
§ 1 of the Polish Act on Proceedings
Before Administrative Courts, in the
event that the judgment granting the complaint against failure
to act or in the event of failure to
act by an authority after the judgment setting aside or declaring an
act or action null and void, a party
may, upon prior call to a competent authority for compliance with
the judgment or for settlement of
the case, bring a compliant in this
respect and request that a fine be
imposed on that authority. In this
case, the court may additionally
adjudicate on whether there exist
or not a right or obligation, if this is
allowed by the nature of the case
and non-litigious circumstances of
its factual or legal status30.

The lately proposed amendments to the
Polish Act on Proceedings Before Administrative Courts acknowledge the European
trends within this scope. It is planned to
introduce a provision which would allow
the administrative courts the competence
M. Kamiński, „Orzekanie merytoryczne sądów
administracyjnych. Uwagi na tle szwajcarskiego,
austriackiego i niemieckiego systemu prawnego”
[in:] „Przyszłość sądownictwa administracyjnego
w Polsce z uwzględnieniem tendencji Europejskich”, Rzecznik Praw Obywatelskich, Warszawa
2012, pp. 132-135.
30
Article 154 §§ 1 and 2 of the Act on Proceedings
Before Administrative Courts [Dz. U. ( Journal of
Laws) of 2012, item 270, as amended].
29

to determine its judgment granting the
compliant by way of settling the matter and
even its future outcome in the event that
the circumstances of these matters specify
it. Such change gives the court competence
to make a reformative (meritorious) judgment without the necessity for being limited to set aside the decision31.
It should be noted that such solutions
do not quite correspond to the constitutional principle of separation of powers. On
the other hand, this principle fails to be of
an absolute character. Settling an administrative matter by the court – under strictly
specified circumstances – without resending it to the authority, does not infringe
the principle according to which settling
administrative matters falls into the duties
of the authorities. It certainly accelerates
the proceedings and the termination of the
case, which is also an essential value protected by law32.
Extended power to full adjudication
by the administrative court judges refers
to a modern trend in the approach to the
judicial use of law which involves moving
away from a strictly formalist model of adjudication in direction of more argumentative method aimed at solving specific legal
problems. Judges are accustomed to using
formalist model of adjudication, according
to which the role of a judge is reduced to
taking into consideration the will of legislators. It predominantly comes down to the
linguistic interpretation of law. This method
makes the judge a performer of legislative
orders. It may result in the separation of
Substantiation of the lately proposed amendments to the Polish Act on Proceedings Before
Administrative Courts (Parliamentary Print No.
1633) <www.sejm.gov.pl>
32
M. Kamiński, „Orzekanie merytoryczne sądów…”,
p. 122.
31
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judgment from extralegal circumstances. In
the worst case, it may offend a social sense
of justice or have a negative impact on public confidence to the courts. Furthermore,
a person receiving a judgment may encounter difficulties in comprehending it33.
The trend of using argumentative
method results from a belief that
judges are the representatives of
the third independent segment of
state. The process of passing judgments by judges is part of the exercise of state power. In this context,
using the argumentative method
of substantiating judgments has
a positive impact on the public perception and raises the profile of the
courts. This method of adjudication
is mainly focused on issues, such as
the target of judgment, the general
standards of law, the principles of
the Constitutional and European
Community law, the vast intention
of the legislature, life experience,
cultural factors, consequences of
court judgments, and using various
interpretations of law. It can substantially increase the scope of the
real power of a judge34. The change
of the adjudication model used by
the administrative court judges
should result from the adjudication
by the Supreme Administrative
Courts. Such change must be set
in a top-down fashion, as it is less
likely that the judgment passed by
the lower court judges will be set

P. Skuczyński, M. Zirk-Sadowski, „Dwa wymiary
etyki zawodowej sędziów”, Kwartalnik KRS, No.
3/2012, Warszawa 2012, pp. 12, 13.
34
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35-39.
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aside due to an excessively brave
method of adjudication35.
This trend is related to the increasing
standard of legal culture. The justification
of judgment written in a more comprehensible manner and oriented at solving specific legal problem would easier convince
the recipient that the judgment is fair. It is
crucial particularly in times when certain
fields of law are highly specialized. Taking into consideration a wider context and
the consequences of judgment facilitates
comprehending the reasons for judgment.
Weighting certain values protected by law
improves the communication between the
court and the person receiving the judgment. In the event that the recipient of
judgment understands its content and is
convinced of its rightness, he or she may
even relinquish an appeal36.
Summarizing, the judicial review of
administrative acts may be considered a standard within European
legal systems per se, owning to the
fact that the right to a fair trial in
administrative matters can be effectively guaranteed by independent and impartial courts.

Administrative courts are an integral part of the international system for protecting human rights.
By way of illustration, one should
present some statistical data concerning the large scale of this phenomenon.
In the reference year 2013, voivodship
administrative courts withdrew approxi35
36

M. Kowalski, „Prawo pomocy w…”, p. 221.
E. Łętowska, „Przepis to za mało, potrzebna dobra
praktyka”, Kwartalnik KRS, nr 3/2012, Warszawa
2012, p. 33.

The Right to a Fair Trial in Administrative Proceedings According to the Standards and Trends...

mately 24.36 percent of decisions and other
actions made by administrative authorities.
By contrast, in the years 2012, 2011, and
2010 this rate amounted to 22.3, 22.5,
and 23 percent, respectively. As in previous years, the largest number of adjudications made by voivodship administrative
courts related to taxation matters. They
made 33.08 percent of all matters dealt
with. 5525 out of 23148 (23.87 percent)
complaints handled against acts and other
actions made by administrative authorities concerning taxation matters have been
taken into consideration by courts. It is
slightly more than in 2012, when this rate
accounted for 20.87 percent37.
In 2013, 16779 cassation appeals were
brought before the Polish Supreme Administrative Court. 15985 complaints from the
previous period are left for consideration.
All in all, 32764 cassation appeals were left
for consideration by the Polish Supreme
Administrative Court. In comparison with
2011 and 2012, in the year 2013, 8169
(33.21 percent) and 4504 (15.94 percent)
more cassation appeals were left for consideration, respectively. In 2013, the Polish Supreme Administrative Court heard
13493 cassation appeals, which constitutes
41.18 percent of the overall number of cassation appeals left for consideration. At the
hearing the Polish NSA heard 11841 complaints, i.e. 87.76 percent of all complaints
handled, 3218 (27.18 percent) of which
were considered, 8280 (69.93 percent) –
dismissed, 24 (0.2 percent) – rejected, and
the other 319 (2.69 percent) complaints
were dealt with in another manner.
1652 cases were heard at a closed hearing, of which 239 (14.47 percent) cassation appeals were considered, 577 (34.93
37
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percent) were dismissed, 31 (1.88 percent)
were rejected, and the remaining 806
(48.79 percent) were dealt with in another
manner. To compare, in 2012 the Polish
NSA dealt with 12276 cassation appeals, of
which 10589 were heard at the hearing and
1687 at a closed hearing. 19271 complaints
are left for consideration in the following
period.
In December 2013, ten years have
passed since the reform of the
Polish administrative judiciary introducing two instances of administrative court proceedings entered
into force. On January 1, 2004,
voivodship administrative courts
decided to hear 92656 cases from
previous years and in the first year
subsequent to the adoption of the
new administrative court system,
voivodship administrative courts
received 58851 cases. Over the
period 2004-2013 the number of
complaints being brought before
administrative courts of first instance has been growing gradually. In 2013, 81634 complaints
were brought before administrative courts. The number of cassation appeals brought before the
Polish NSA has also been increasing. In 2004, the cassation appeals
rate compared to cases heard before courts of first instance did not
exceed 10 percent, whereas in the
year 2013 it has already exceeded
20 percent.

The statistical data presented above reveal that the role of administrative judiciary
in a modern state is still growing and the
administrative courts are reviewing more
and more complaints against actions taken
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by administrative authorities38. It is immaterial whether administrative matters are
heard by administrative courts or ordinary
courts. Nonetheless, in most European
countries administrative matters are heard
by administrative courts which are separate
from common courts. It is usually dictated
by the high specialization of administrative
court matters. The right to a fair trial is not
an absolute principle. It can be limited by
court fees and compulsory representation.
If such restrictions regarding the access to
court arise, the legal systems of individual
countries guarantee an appropriate solution within this scope. It is an essential
standard with regard to the human rights
protection system. Both national and international laws provide a wide access to
courts. A noticeable tendency to combat
the use of procedural rights contrary to
their trial purpose may be observed in the
jurisprudence of the European Court of
Human Rights and the Polish Supreme
Administrative Court. It signifies that ev38
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ery personal right should be exercised in
accordance to its social objective. Any behavior that is inconsistent with the essence
of the procedural law institution, does not
deserve legal protection. Such activities
should be considered as positive ones. Another tendency pertaining to the judicial
review of administrative acts provides administrative courts with the competence to
make reformative judgments. I believe that
the cautious introduction of such changes
would positively affect the court proceedings in administrative matters. It does not
violate the principle, according to which
settling administrative matters falls within
the competence of the authorities. The final
postulate pertains to a general reflection on
the role of a judge in a modern state and
society. This tendency is associated with
a change in the judicial application of law.
It is an expression of higher standard of
legal culture, which serves a better communication through law and builds public
confidence in courts. The increasing use of
the argumentative method for substantiating judgment should also be regarded as
a positive change.

Anna Zalcewicz

Normative models of supervision over the banking sector of
the European Union’s financial
market and the problem of the
stability of domestic financial
markets of the Member States –
a contribution to the discussion

Abstract
The purpose of this paper is the
complex presentation of two models of supervision over the banking
market of the EU, regulated by EU
provisions. The first, current one
which was introduced in 2013 and
which is based on a supervisory
structure common for the EU Member States, with increased decisionmaking competencies of the EU
supervisory authorities. The second
one, which will be introduced starting probably from November 2014
and which is related to the creation
of the European banking union and
the establishment of a single supervisory mechanism.
In the considerations presented
in this paper, the key supervisory
competencies of the national supervisory authorities of the EU

Member States, together with the
competencies of the European
Banking Authority as the EU’s banking supervisory authority, as well
as those of the European Central
Bank are presented. This allows for
the presentation of the hierarchical
structure of the banking supervision model on the one hand, and
its diversity on the other.
Key words: Law, Central Banks, Banking Supervision
INTRODUCTION
The world-wide crisis caused the most
important decision makers of the EU
Member States to start discussions on the
necessity of changes to the supervision over
credit institutions operating in the EU
Member States. Thus, when diagnosing the
causes of problems of the financial market,
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among others, important shortcomings
in the financial supervision were invoked.
Previous experience showed that basing
banking supervision on national authorities
only, often leads as a consequence to, for
example, putting domestic interests before
those of the whole EU (Schoenmaker, D.,
p. 52-60). The supervision from before 1
January 2013, which was based on national
models, turned out to be ineffective in light
of the increasingly integrated European
financial market. This encouraged debate
over the necessity of changing the model
of supervision over the EU’s financial market. Considerations over the ideal form of
organisation of banking supervision were
focused on two issues. Firstly, securing
the stability of domestic financial markets
through the appropriate supervision over
the banking market, among others, has always been and still is a major concern of
all governments. The second issue is securing the stability of the entire EU market.
Concurrently, while considering the model
of organisation of banking supervision it
was necessary to take into consideration the
fact that any solutions have to be planned
in harmony with the current social and
economic situation, current needs, which
depend on the level of development of the
market, the advancement of the integration
process and last but not least, with consideration for law-making competencies of
the EU and its Member States. One has
to remember that the divisions between
them were made based on the agreement
reflected in the TFUE (The Treaty on the
functioning European Union) and it is
customary to apply to this sphere the principle of subsidiarity. This principle shapes
to a great extent the boundaries of the
competencies of the EU’s authorities and
potential legislative intervention of the EU.
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After it had been assumed that
the stability of domestic banking
markets of the EU Member States
depends, among others, on the
appropriate organisation of supervision, assigning appropriate tasks
to a supervision authority and giving it adequate powers, the effort
to create a new model of supervision over the whole financial market of the EU was made. From the
academic perspective, this provides
a reason for undertaking research
on the current structure of the
banking market of the EU. Accordingly, the purpose of this paper is
the presentation of a new model
– or more appropriately – models
of supervision over the banking
market of the EU, seen as solutions
whose purpose is the improvement
of the stability of domestic banking
markets of the EU Member States.
Treaty regulations for the purpose
of ensuring financial stability in
the EU and legal basis contained
in the Treaty for establishing European supervision over the financial market
While considering the form of the supervision over banking sector in the European Union and the issue of the stability
of domestic banking markets of the EU
Member States, one has to first analyse
treaty regulations whose purpose is to ensure the EU’s financial stability. Accordingly, it is necessary to concentrate on the
provisions contained in Art. 119 and 127
of TFEU. Pursuant to the provisions of art.
119 (3) of TFEU, activities of the Member
States and the EU “shall entail compliance
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with the following guiding principles: stable prices, sound public finances and monetary conditions and a sustainable balance
of payments” . Yet, art. 127 of TFEU indicates contributing “to the smooth conduct
of policies pursued by the competent authorities relating to the prudential supervision of credit institutions and the stability
of the financial system” as one of the tasks
of the European System of Central Banks.
Art. 127 of TFEU also allows for the possibility of entrusting to the European Central Bank special tasks related to policies in
the area of prudential supervision of credit
institutions and other financial institutions,
with the exceptions of insurance undertakings.
Due to such a normative model, on
the ground of regulations contained in the
Treaty (TFEU), it is undoubtedly possible
to ascertain that some supervisory tasks
over the banking market may be entrusted
to the European Central Bank. However,
TFUE does not invoke expressis verbis the
possibility of creating a European authority for supervision of the banking market.
However, a legal basis for appointing such
an authority can be induced from art. 114
of TFEU, which entrusts to the European
Parliament and the Council the adoption of
measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which
have as their object the establishment and
functioning of the internal market.
Banking supervision – national
level
At present, in each Member State of
the EU there is a supervisory authority responsible for the supervision of the
banking market. Within the framework

of domestic solutions in the EU member
States, banking supervision can be entrusted to a supervisory authority as part
of integrated or sector supervision. The
institutional organisation of supervision
is not subject to harmonisation at the EU
level. The EU Member States are allowed
to shape the organisational structure of supervision and independently choose entities responsible for it, through entrusting
to them appropriate tasks and competencies in national legal regulations. However, in the EU law there have been certain
principles included (such as the principle
of single licence, home country control),
capital, organisational and personnel requirements for credit institutions whose
fulfilment is a sine qua non condition of
establishing credit institutions on the EU
market and their operation.
In the current banking supervision
model, national supervisory authorities
have been responsible for authorising credit
institutions and their proper functioning
on the market. Through the use of supervision means ad rem and ad personam (the
possibility of cancelling licence included)
they are able to interfere with the activities
of credit institutions to make them concurrent with the law in force.
The European level of supervision
over the financial market – The
European Banking Authority as
a European authority of banking
supervision
At present, banking supervision in the
EU functions within the framework of the
European System of Financial Supervision. To create more effective supervisory
solutions for the European financial market and the creation of a uniform security
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network ( Jurkowska-Zeidler, p. 196), the
European System of Financial Supervision was established in the form of the
European Systemic Risk Board (ESRB)
and European Supervisory Authorities
(ESAs). In this concept, ESRB is a part
of the integrated European supervisory
structure, responsible for securing the
stability of financial system through macroprudential supervision at the European
level. On the other hand, ESAs are sensu
stricto supervisory authorities, which ensure mainly the effectiveness of the supervision of the EU’s financial market,
the effectiveness and proper operations
of financial markets and the stability of
financial system at the microprudential
level. There are three supervisory authorities of the financial market within ESAs,
which undertake activities in that segment
of the financial market to which they are
assigned. These are: the European Banking
Authority (EBA), the European Insurance and Occupational Pensions Authority (EIOPA) and the European Securities
and Markets Authority (ESMA).
The organisational structure of the
European System of Financial Supervision reflects current concepts
of: the division of tasks between
national and European supervisory authorities, the division of
tasks within particular areas of the
financial market and the necessity
of the existence of micro- and macroprudential levels of supervision of
the financial market. As the main
supervisory competencies belong
to national supervisors, firstly, the
organisational structure of entities
operating within the European System of Financial Supervision (ESFS)
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reflects their tasks, that is, the supervision by national authorities.
Secondly, it is concurrent with the
need identified at present, which is
to secure the stability and security
of the market through supervision
of particular financial institutions
and providing supervision over
the stability of the financial system.
It is indicated in the literature that
the structure of the ESFS may be
defined as multi-dimensional, European, netted stability supervision
over the EU’s financial market (Fedorowicz, p. 458).
For the supervision in the European Union’s banking sector, within the
ESFS, the European Banking Authority
was created, based on Regulation (EU)
No 1093/2010 establishing a European
Supervisory Authority (European Banking
Authority). Being a supervisory authority,
the EBA was given control, regulatory and
stricte supervisory powers (Fedorowicz, pp.
236-277).
An analysis of the law in force leads to
the conclusion that the EBA’s control powers should be seen in connection with the
duty of national supervisory authorities of
the banking market and credit institutions
to provide various information on credit institutions, which allows the EBA to gather
information necessary for the appropriate
performance of its supervisory tasks. An
example of such a duty can be the obligation to inform the EBA on the requirements of granting licences and about each
licence granted to a credit institution for its
establishment and operation.
As part of its regulatory powers the
EBA, most importantly, has the power to
develop instructions, recommendations,
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This leads to the conclusion that
the current model of banking supervision over the EU’s financial
market is still based on domestic
banking market supervisory authorities. However, the transfer of
some of competencies to the EU
level leads to the integration of national and EU supervision into one
supervisory structure, which is supposed to guarantee not only the
stability of financial markets of the
particular Member States, but also
of the whole EU.

regulatory and executive drafts for technical standards, which allow for the implementation of standards common for the
whole EU, as well as regulatory and supervisory practices.
However, the biggest change, which
was introduced in January 2013, is
the possibility of the EBA issuing decisions for supervisory authorities
and credit institutions. This means
that in their current supervisory
model, the EU’s authorities have
been given the possibility of applying supervisory means, which undoubtedly limits the independence
of national supervisory authorities
and reflects a change in the concept of exercising supervision over
the common financial market of the
EU (Zalcewicz, 231-240).

The activities of the EBA as a European
supervisory authority are thereby supposed
to be multipolar. This authority is supposed
not only to monitor and appraise the banking sector in a microprudential aspect, but
also coordinate the work of national supervisory authorities, provide advice, develop technical standards, ensure coherent
application of the EU law and also create
uniform procedures and coherent practices
common for all supervisory authorities. It is
also supposed to promote common supervisory concepts (“approaches”), as well as the
development of instruments and tools for
the increase of convergence in this respect.
It is particularly noticeable that the
EBA is connected through its organisation
with national supervisory authorities, for
their representatives are members of the
Board of Supervisors and thereby they have
the possibility of being part of the EBA’s
decision-making process.

The European Central Bank as an
entity performing supervisory
tasks over the banking market
A new model of EU banking supervision will be implemented together with
the establishment of a single supervisory
mechanism, which shall comprise the
EBC and appropriate national authorities.
As part of the new supervisory structure,
starting from 4 November 20141, based on
Council Regulation (EU) no 1024/2013,
the European Central Bank will perform
particular tasks related to supervision over
credit institutions in Member States whose
currency is the euro. These tasks include
those which are important for the uniform
and effective implementation of the EU’s
policy within the scope of prudential supervision of credit institutions.
It is particularly noticeable that the
competencies for the authorisation of the
activities of credit institutions have been
moved to the EU level. To date, these competencies belonged to national supervisory
authorities. Together with the entry into
1

It will be later if ECB is not be ready for exercising in full its tasks on 4 November 2014.
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force of the provisions of Regulation no
1024/2013, despite the fact that applications for licences for establishing a credit
institution with a seat in euro zone state
will be still filed with a national banking
market supervisory authority, as required
by the appropriate domestic law in force,
the decision on granting the licence itself
will be made by the ECB. Among other
supervisory tasks of the ECB, there are
tasks such as ensuring the congruence of
activities of a credit institution with statutes which impose on such institutions
prudential requirements (among others, in
the areas of own funds requirements, securitisation, large exposure limits, liquidity)
and requirements regarding competencies
and the reputation of those responsible for
managing credit institutions, risk management procedures, internal control mechanisms, etc. Such formation of supervisory
tasks and competencies will cause significant changes to the structure of supervision over the EU’s banking market as it will
be possible to say that there is a European
authority directly responsible for some
supervisory tasks. The role of national supervisory authorities will also change significantly. Their decision-making powers
will be limited to a great extent, although
their enforcement powers will be greater.
Thus, because according to the concept assumed, despite the fact that the tasks which
are not expressly entrusted to the EBC will
remain within the powers of national supervisors, the key supervisory competencies
were granted by the EU regulations to the
EBC at the expense of national supervisors.
Due to far-reaching consequences
of the adoption of a single supervisory mechanism, it was decided
that this model of supervision will

86

be obligatory in euro zone states.
It will be also introduced in the
remaining states, provided close
cooperation has been established
between the ECB and the national competent authority of the EU
Member States whose currency is
not the euro.
Conclusions
The current banking market supervision model, which has been in force in all
Member States since 1 January 2013, is
undergoing changes at present due to the
implementation of a single supervisory
mechanism, which closes an important
stage in the creation of a European banking union. This will lead to the parallel
functioning of two models of banking supervision in the EU. In 18 EU states whose
currency is the euro, the binding model
will be the one with a European banking
supervision authority (directly responsible
for some supervisory tasks) and appropriate national supervisory authorities. The
main role in this structure will belong to
the ECB as a European banking supervision authority, which will take over key supervisory competencies which previously
belonged to national banking supervisory
authorities. The remaining 10 Member
States will function based on the model
in which the main role belongs to their
national banking supervisory authorities,
with only some supervisory competencies
transferred to the EU level. Each of these
countries, however, will be able to adopt
the model of the eurozone States at its own
discretion, providing there is close cooperation between the ECB and the national
competent authority.
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All these solutions, as their authors
declare, are supposed, theoretically, to maintain financial stability
in the European Union. The question arises, however, whether such
complex supervisory structures will
be able to achieve the objectives
assumed. Furthermore, will they
be able to supervise the banking
market effectively, and if so, to what
extent? Will the transfer of supervisory tasks to the European level allow the variety of credit institutions,
their size and business models to
be taken into account when performing supervisory tasks?

Outsized supervisory structures of the
EU’s financial market, which will lead to
elongating many decision making processes, and competency disputes which may
arise in practice seem a significant threat to
the effective supervision and thereby to the
stability of the market. The banking market
is a dynamic one, requiring operativeness of
the supervisory authority and quick reactions to its changes, and it is not certain
that this will be possible to achieve in the
models presented. It is possible that further
modifications of the solutions adopted and
the transfer of all of the supervisory competencies to the EU level will be necessary,
which would be a sign of moving to the
next step of European integration.
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